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*XBt rf A lexind er Hamilt on, 
j^EceRponsibilit? JTScH! by 
rfbe Constitution apou the Ju- 

diclmry to insure that the 

■ €a**ress does not unjustifi- 
ably encroach ape* an In* 
dividual'* right to prtTacy nor 

, abridge his liberty •* speech* 

press, religion or assembly^ 

f On the very 1 time decision 

■ day, the Court placed added 
; 1 emphasis on First H Amend- 
Jment rights In the Sweezy 
Incase. 

1 1 TAKE ANOTHER situation 
J in which the Vinson Court did 
»l nothing to check trespasses 
on civil liberties— this time 
the Executive Branch of the 
[Government The Department 
of State had arrogated to it 
.self arbitrary authority to de- 
termine, in its own absolute 
discretion, who could go 
abroad. Secretary of State 
Dulles, and Secretary Ache- 
son before him, denied pass- 
ports whenever they conclud 
ed — often on the basis of un- 
disclosed information from 
anonymous sources— that it 
was not in the best interests 
of the United States to allow 




CHIEF JUSTICE WARREN 

. . . empkasu on irt&toid^al 
freedom 

r ; ' *_ 
an American citizen to travoL 

This past spring, however; 
the Warren Court denounced 
this practice as inconsonant 
with a clearly recognised con- 
stitutional right to travel and 
held that the Secretary v of 
State could no longer with- 
hold passports whenever b* 
pleased, in the absence , pi 
legislation fixing standards 
for the issuance of passports. 

Another illustration may b» 
found in regard to the const* 
tutionality of the Government 
loyalty-security program. In 
the Dorothy Bailey Case, 
bMU£mj>efore it in }fl*p 
the Court divided f tiur {aUpur*. 



g without qpij 
_ _Ar * Circuit f^ 
ppeals which upheld the 
overnment loyalty pnflfam. 
It cannot be said thJFtbf,, 
If Warren Court ever 
upon the constitution; 
the loyalty-security pn 
Nevertheless, in the Inters 
* Case and in the' Service 1 * Case, 
the Warren Court held dismis- 
sals, under the program to be 
H Invalid and restored dis- 
1 missed employes to their 
1 positions. And in the Cole 
Case, it limited application 
of the program to sensitive 
positions actually affecting 
national security. 

/THERE is one additional 
area in which the Warren 
Court has tendered distin- 
guished service as a cham 
pion of civil liberties. It has I 
resolutely insisted upon po- 1 
lice observance of those pro- f 
cedural protections of the Bill V 
of Rights which laymen are .*' 
too often disposed to dismiss , V 
ms mere legal technicalities. 

'The history of liberty,'* ^ 
Justice Frankfurter once ob- 
served, "has largely been the \ 
history of observance of pro- v 
cedural safeguards. And the 
effective administration of 
criminal justice hardly re- 
, quires disregard of fair proce* 
V dures imposed by law.* 

In a number of cases, the 
Warren Court has upset con- 
victions because police or 
prosecutors have taken short 
cuts which involved trespass- . 
ing on the rights of defend- 
ants. To some extent, it may 
be said that these decisions 
made law enforcement more 
difficult. They served, how- 
ever, to keep police ■ power * , 
from becoming oppressive 
and to make the administra- > 
tion of justice in the United 
States consonant with an. at- ^ 
mosphere of freedom. V 

IT IS, of course, misleading ' 
to speak of the Warren Court 
or the Vinson Court as though 
these were distinct bodies gov- ) 
erned by the personalities of 
their Chief Justices. Three ; 
Justices— Black, Frankfurter, t 
and Douglas — have served 
continuously throughout the 
decade, and the terms of 
other Justices overlapped our * 
arbitary dividing line. And, 
in addition, new faces have l 
appeared. 

Obviously, there was a com- 
plex Interaction here. The 
Court was, as it always is, re- 
sponsive to the country as 
well as responsible in some 
measure for the abatement 
of its fever. 

National security is of vital 
importance. But we need 
above all else to remember 
that the one true function of 
■atiraiil^ security is 
individual freedom secure. 




UftUMf . what 
/ttottt wiaaM have 
' -Pi* ago. Aa a 

'M«is«is say 

feat tha Vinson Court sitting 

fe the latter half Instead of 

Jrat ItsOf afTha last decade 

weald not have readied tha 

very results that were reached 

by the Warren Coort The dif- 

Vferenoa between the twa 

I courts eannot fairly be a* 

I cribed to differences hi per* 

" sonallty and leadership alone* 

Tha temperature of tha eaan- 

try waa ,a powerful factor 

id perhapa tha deter* 

jlaf factor. • 

t is an attribute ft* Jud 

manahip to wait 

tljtoe has ripened the readi- 
ness of society to- accept new 
directions in the law. The 
panic atmosphere in which 
the Vinson Court functioned 
no longer prevailed with any* 
thing like the same intensity 
when the Warren Court made 
its great libertarian decisions. 
And perhaps the real signifi- 
cance of the Warren Court's 
(championship of individual 
liberty lies In the reflection 
Of a renascence among Amer- 
icans of confidence hi their 
own institutions and of re- 
spect for the utility of free* 
dom> 



NOW IT IS all very well to 
take heart from the Warren 
Court's championship of the 
Bill of Rights" and to deduce 
from this championship that 
the country's high fever over 
subversion has subsided* I do 
not think, however, that there 
is any justification for con- 
cluding that the Nation has 
completed its convalescence 
or that all goes well in the 
best of all possible countries, 

I^et me point out some 
ElTillgvm consid era tions in- 
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:, . - ." emphasis on national 
security 
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dicating that the hangover is 
-still a very seveVe one. 

Item One: Although the Su- 
preme Court has imposed a 
check ou some of the extrava* 
gances of the Federal loyalty* 
security program, that pro- 
gram remains In full force 
and effect. It is immensely 
important, I think, to bear In 
mind that although, the pro- 
gram was undertaken on an 
emergency basis and although 
Its incursions on traditional 
American civil liberties were 
justified at its Inception as 
necessary to meet a crucial 
condition, it has remained In 
tferce 11 years without under- 
going any real or fundamental 
modification whatsoever. 
v It is true, to be *ure, that 
• the loyalty-security program is 
conducted today with more 
tfrbanity and sophistication 
tha rf in t he nas i It is t rue 
that in superficial procedural 
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it has undergone some 
_„-„ Jkprovemeift. Dot U It 
also true that the central vice 
of the security program— it* 
relijree on information from 
faceless accusers— remains al- 
together unaltered. 

The Inescapable truth U 
that the procedures and 
standards of the loyalty -se- 
curity program are becoming 
institutionalised. And the 
country has, to a very large 
extent, embraced, as a per- 
manent part of its life, the 
judgment and punishment of 
some of its citixens through 
star-chamber hearings which 
deny them any semblance of 
due process of law. 

Consider, for another ex- 
ample, that, although Chief 
Justice Warren said for the 
Supreme Court in the Wat 
kins Case that "there is no 
congressional power to ex- 
pose for the sake of ex- 
posure," the simple truth is 
that the House Committee on t 
Un-American Activities and 
the Senate Internal Security \ 
Subcommittee continue to go 
up and down the country, f 
each of them functioning as 
a kind of itinerant auto-da-fe, 
intruding i t s inquisitorial 
nose into almost every aspect 
of American life; they con 
tinue to be unrestrained by 
any jurisdictional limitations 
imposed by Congress; and 
they continue* to be wholly 
unconcerned about constitu- 
tional rights of privacy, * 

I ITEM TWO: There has 
been bitter reaction to the 
Warren Court in Congress. 
Attempts were made to cur- 
tail the Court's jurisdiction. 
Legislation was introduced— 
and will no doubt be intro- 
duced again — to upset specific 
Court decisions. Moreover, 

I there has been a tremendous 
hue and cry in the country 
against the Court's champion- 
ship of individual rights. 
These are disquieting symp- 

Itoms. They suggest that the 
national fever is still pretty 
high— indeed, that we are In 
grave danger of a relapse. 
The Supreme Court's essen- 
tial business, as Alexander 
Hamilton said, is "to declare 
all acts contrary to the mani- 
fest tenor of the Constitution 
I, void." Bu t in the la st analysis , 
flbefty fan be preseWW Bffly 
in the hearts and minds of 



1,| he people The Court can 
teTPr^jrty a» a**Milflflof 
Jfreedom. It can give warning 
let dinger. But It is powerless 
rfa protect ua from ourvelvos* 
It can remind us of our hertt* 
' age. But It cannot pretervt 
that heritage for us. 
If we become fearful of 

I freedom* if we think of It as 
a source of danger rather 
than of strength; It we elevate 
| protection of the community 
shore the protection of indi- 
vidual rights, we shall end by 
aping the very enemy *~ 
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Inaugural 
Tsilk Accent* 
StatesRightJ 

Ernest jqHolling g WcMne cot 
oT~SoulfiTXOTIfflTf youngest chief 
executives at colorful faa pgura * 
tion ceremonies at 




House 

lb* 37-year-old Charleston law- 
yer began his adnrinistration fay 
hailing South Carolina as a "state 
of hope and dedication — a state 
touched fay destiny." 

In his Inaugural address, which 
was taken up largely with a fiery 
defense of states rights and a 
pledge to resist radal integration, 
Mr, Hollings said "The Battle d 
the Republic is truly at hand." 

DYNAMIC CONSERVATISM " 

He also lifted high the banner 
of '^dynamic conservatism'*, call- 
ing South Carolina "the stronghold 
el tmditionai thought m America 
... me nation's number one hopAl 
for Ae survival of the free en|j 
terprise system ... the nation's 
hope for the survival of consti- 
tutional government." 

His address, delivered from a 
platform decked with bunting* 
bristled with Andemnation of the 
United StateA^imr^meGjurt for 
its ''illegal amendment 11 or the 
basic law of the land. 

"PERIOD OF CEA05** 

Governor Hollings also ticked 
off other evidences oi a "period 
of chaos" marked by ignoring the 
form and letter and spirit of the 
Constitution and the American 
concept of government by laws in- 
stead of men. Referring to Pres- 
ident Eisenhower, his attorney 
general and both national politi- 
cal flarties, he said: 1 

; find a United States A- 
torn^ General pledging econom|; 
biacHpaii against our Southland 

! see both political parties 
competing to hurl the greatest 
insults and defamation at our 

CALLS IKE "PETULANT" 

f 'And worse, we find a confus- 
and petulant Chief Executive 
Eassuming command of a march- 
ling army, this time not against 
Berlin, but against LIttie Rock." 

On the other hand he pictured 
South Carolina as a bastion of 
economic and political freedom 
and he said the state's mission is 
"to put forward a dynamic 
servjtism as an asset, not a 
bilitj|" 

Tnlk nation's businessman 
tinue^ to come South, Mr. Hi 
lings said, because he appreci* 
ates "the character of our _ 
and of our state governmental" 



__ the Brittncr t* 
MOO 
twice when be declared 
it South Carolina will 
fti farm 5559 against 
integrated schools, the third time 
when he called the Supreme 
Grot's recent rulings "fflegaT 
jmd said "w» struggle Id recog- 
nize the original (ConsttaifiDn)'*. 
Tnere is still tolerance and un* 
dfiBrtanding and good wffl among 
aU South Carolinians today, Mr, 
Hollings said. 

"We are law-ahidfaig people end 
willjwt stand for violenj^faJnst 
and schools/' be de~ 
tersely in an indirect ref- 
to incidents which have 
some neighboring states, 
as well as eome places m the 
North. 

IXGGE ADMINISTERS OATH 
The oath of office was admin- 
istered to Governor Hollings by 
Associate Justice Lionel K Legge 
of the South Carolina Supreme 
Court, Mr. Justice Legge is from 
Charleston. 

Behind them on a broad plat- 
form was ranged a large assem- 
blage of state and natfthal lead- 
and personal guests of the 

principals. T 
pernor Hollings is ^expected 

(Please turn to Page 12A, CoL 1) 
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INAUGURAL ADDRESS 



(Jov. Hollings Assumes Office; 
Puts Emphasis on States Rights 



I 



(Continued from Page One) 



ident pro tempore of the State, 
presided over the inaugural cere- 
mony, which was also a joint ses- 
sion of the General Assembly. 

The Citadel band played the 
National Anthem at the outset of 
the program, followed by the In- 
vocation, led by Governor Hol- 
lings' pastor, the Rev. Heyward 
IV. Epting of St. John's Lutheran 
Chu£h, Charleston. 

a tor Brown administered the 
|to the new iieutenant gov- 
Burnet R. Maybank t Jr. 
IER STATE OFFICERS 




Chester, formerly pastor of Wash- 
ington Street Methodist Church of 
Columbia. 
HODGES, VANDIVER ATTEND 

Just before delivering his ad-| 0,u 3 r ' OT 
dress, Governor Hollings intro- 
duced Governor and Mrs. Luther 
Hodges of North Carolina and said 
Gov. Ernest Vandiver of Georgia 
was on his way to the ceremonies 
but had been delayed slightly 
(Governor Vandiver arrived in 
time to review the parade which 
followed the inaugural rites). 

The new gove rnor als o present- 
ed the outgoing yUVWfrtbr t George 



Bell Timmermaiv Jr., and Mrs. 
Timmerman to the audience and 
said Mr. Timmerman "has reason 
happy memories be- 
cause he has done such a splen- 
did job for South Carolina. 

Gov. Price Daniel was being 
inaugurated for a second term 
term yesterday and could not be 
present, Mr. Hollings said, -but 
the Texas governor sent alons!as 
his personal representativel a 
former Sumter resident, Robert F. 
Haynesworth, now a businessman 
in El Paso. 
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| Brown Predicts* 

] RejL ' Clarence J. Brown 
[H , *hlo> believes that Jus- 
tices \feugo U Black and 
1 * e iix ffrai^f urter wiU resign 
'from ftl^psgftCnrt "In 
\ a relatively M&n um 
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Resignation^ YWinHwt . 

rf *fH. *tit* In hit newsletter, TO- 

■JFXX^?^ Brown menUoned ** % 

SSteffi ^ his constitu- to Blade Is 72 and Justi* 
ents. He said it was based y^u^er 76 and that the 
on a ••whisper'/ he beard utx has "recently been in 
from a "source I thought * d health ,. JusUce Frank- 
worth some consideration. f U rter suffered a mild hftart 

" I attack several weeks ago, Ibut 

returned to the bench eailier 
this month. (UPI) I 
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Supreme- 
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William V. Shannon 

~ f**l — Washington. 

The routine denials by fresidgntEisfenhsHSL^ ChlfiLJogt^^ fearrea have 
shaken the widespread conviction here that the story of the coolness benveenT Kem Is 
Rotiert T. Donovan, who wrote the story published in the Herald Tribune yesterday fc 
highly regarded by ail his colleagues for the - 

factual accuracy of his work and his scrupulous 
fairness. 

The fact is that what has long been talked 
about and occasionally glimpsed has now been 
brought out in the open. The fundamental source 
of friction between the two men Is the Prest* 
dent's refusal to do anything in a constructive, 
forehanded way to help carry nut tb^-g^ 
^guri'g school desegregation decision 

Warren was early disillusioned by Mr 
bower's attitude on this problem* The President 
has consistently refused to say he approved of 
desegregation In principle; he has taken no steps 
to help make it work In practice. As recently as 
last year, he expressed the wish that desegreg*- 
tkm-*hight proceed more slowly. 

Donovan wrote that Warren regards this attl. 
tude as being "too indecisive/' Warren Dt fact 
uses more vivid language to describe the Eisen* 
hower position He calls it "wishy-washy." 

* *~ *',:'.' 

Here are additional Instance* thai could he 

cited to illustrate the gradual deterioration in 
relations; .■■_.*■ 

Mr. Eisenhower was offended when the Chief 
Justice accepted an htvitation to attend the dedfc 
cation of the Truman Memorial Library, Mr. 
Eisenhower 'a feud with Harry Truman is very 
nauch alive and he regarded Warren's attendance 
as sni act of disloyalty. -■ / - . -.. 

The President ha* pooh-poohed Warren in 
conversations he has had with Soother* Se** ■ 
atorm. The#e Southerners, groins* down to th# I 
White House full ©f ftre and brimstone to com* *| 
plain about the iniquities of thf Supreme Court, I 
have been surprised to disco?** Mr. Sben&ewe? J 
readily agreeing: with them. .-*... -..-** J 

President Eisenhower has made no secret oi 1 
his shock at the Supreme Court's liberal dec*^ J 
sions in the civU liberties flel£ CWei Justlc#l 
Warren and the majority of his colleagues wAt 

Sot Jvery popular In the FBI the Justice Dejpfe 
or m the reactidniay qujtfSk of Congress i " fc ' 
ie decisions In theJencJ* TVatktas, and NesMftg ' / ^ a ,-i^v ^ 

ases in the spring vf-lM, The President flr32 f L> k ^ C{ /O KS~~ 

ipported the FBI £*4 Just%» Dept in theirfiUf | / - ' 

. . ▼ ^ ....TZm NOTRCCONotD 

H7FEB 18 '35* 
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tempt* to get tills jws«<l reversing tnese uoelal 

^Eus* Mr. ElsaiihoiMt ^"J^JjlJ' 

• «f 2ll to comment ©■ the »<*«d *Tf?*r^ 

23on beSm«-'l do not beHew » ? *he ftmc- 

JSTuSSi It Is desirable tor , »•£-*££ 

: i^ tab approval or disapproval of ^Supreme 

t MOods about «mlttnt, » ene**, w —> •■»— 
! <rf these dvU liberties dedstona. 
' On July 17, 1957, he was asked at a press oon- 
'lerence why the Administration oppo*d ^tttni 
defense attorneys have "^*«2SSl i? 
FBI flies as required by the Jencks decision. Mr. 
Eisenhower replied; ■ - * . 

•What they (the Justice DepU have opposed 
is the widespread opening of the FBI ^es. ?n 
»nv one file In the FBI records, fifteen people 
X £ mentioned, some of them only once and 
.TLrt'SeroEatorV iasW^^« s *-.««^ 
- rrBitrm-is a skunk,' or worse, and it wlU be 
vid^L re ^ the r ' p0rt sub mltted by the ihdi- 

" ,Jf* u °° uM <*° incalculable damage, to my 
tnwfc Just by opening up the FBI files. It Would 
>*r*rrible," he said. 

■'"_*'"' * * 

JliTfliese w5rtsHjie President wm parrotw 
the views set forth by Justice Clark in his dis- 
senting opinion in the Jencks case. Alter such a * 
performance Warren and his majority 'colleague* 
naturally take with a grain of salt the President's 
protestations on other days that he could not pos- 
sibly comment on a Supreme Court decision. 

The President and the Chief Justice were not 
ever, of course, personal intimates. What has 
occurred In the past live years Is a steady dimktu. 
ton of warmth In their official relations. How 
f*r that diminution has gone we shall never 
loiow until the biographers and writers of meih- 
oirs begin their works ^T 

Certainly we cannot expect Mr. Eisennovfler 
flto admit even to himself that his appointmendtf 
Earl Warren as Chief Justice will rank as onaCf 
flis few great constructive acts in the Presidency. 
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[Group Seeks 
J To Impeach 
High Court ^j 
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A group of Mine two doxen 
men and women filed * peti- 
tion yesterday at the House 
clerk 1 ! otfiflfcto impeach mem-, 
bers of th^ Snprjpme Court . 

QgallajyteFTThiyt, spoKefr* 
manTbr thTTfWfip7 said the 
petition was 1900 feet in length I 
and carried name* from all 
over the Nation. 

The petition contained foot- 
long pages headed "Impeach 
Warren." They were glued to- 
gether and rolled on three 
rollers: on each page were in- 
structions to mail the mtition, , 
when completed^ to thjfChrist- \fe> 
ian Nationalist Crusa/e. P, O.W 
Box 27895, Los Adfceie* 27, * 
Calif. ■ 

Mrs. White described her-[ 
self as chairman of the special 
committee to impeach the 
Supreme Court and said her 
group worked with individuals 
and many organizations to 
circulate the petition. 

The petition charged that 
certain members of the Su- 
preme Court "violated their 
oath by substituting legisla- 
tion decisions for legal prece- 
dent/' and that their decisions, 
If enforced, "will tend to de- 
stroy law enforcement agen- 
cies, congressional investiga- 
tion of treason and subver- 
I ajon . . . and destroy the sover- 
leignty of the several states." 
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The Washington Post and f* ** 
Times Herald 

The Washington Daily News 

The Evening Star 

New York Herald Tribune 

New York Journal -American 

New York Mirror 



New York Daily News . 
New York Post 



The New York Times . 
The Worker 



The New Leader — , 
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UDICIAL OLIGARCHY' HIT 



Supreme Court Curbs I 
Urged by US. Judge 

A plea to help in a ngremeot "to save our government" by limit- 
ing the power of tike U^^prenwGqurt was sounded here yesterday, 

U 8 District Judge DoSeTTreVane?, now retired but still serving 
from time to time on the federal bench in .Florida, a^essing the 
Jacksonville Bar Assn. and many visiting members of the Florida 
Bar declared a was not his purpose to criticize the Supreme Court 
decisions relative to racial segregatio n in the schools 
"But I am here to criticize the 



Judicial processes by which those 
decisions were reached and to try 
to impress upon you full reaHza- 
Urn o! the fact that if we do not 
find a way to stop it soon t this 
nation will soon be governed, in- 
sofar as its Constitution and its 
laws are concerned, hy a Judicial 
oligarchy. And I am sure that 
every one of you will agree t with 
me that this nation will not sur- 
vive under the domination ot a 
Judicial oligarchy," *e declared. 
Only One Guess 

It should be obvious, Judge De- 
Vane said t that under a written 
-constitution which provides ^ the 
means for its amendment, "*the 
Supreme Court should have only 
one guess as to the meaning of 
any provision in the Constitution. 
If the people disagree with the 
court on that guess, they anoHhey 
alone have the power to 
change it." 

Judge DeVane called for sup- 
port of a proposed amendment to 
the Constitution which would pro- 
hibit the high tribunal from over- 
ruling, modifying or changing any 
prior decision of the supreme 
Court construing the Constitution 
of the United States or acts of 
Congress promulgated under the 
Constitution. 

The judge noted a number of 
i Went cases, involving Issues o^' 
i : than segregation, in wjiich ei 
; er rulings of the Supreme Coi 
I ive been reversed- 
^'The damage our Constituti' 
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has suffered in this respect all f 
has taken place since 1937, but ' 
the damage has been great and 
unless something is done promptly 
to bring an end to it, it will not 
be many generations before this 
government will cease to operate 
under our written Constitution/' 
be said. 

Noting that the chief justices of 
the supreme courts ot 36 other 
states and many other state and' 
federal judges "have moved out 
in front in an effort to bring an 
end to this danger which con- 
fronts us, lt Judge DeVane asked, 
the assembled lawyers to Join in 
the attempt "to set up a road- 
block to stop it." 

The Jurist cited recent Supreme 
Court interpretations of the Con- 
stitution, aside from those having 
to do strictly with segregation in 
the schools, which, he said, in- 
flicted a great deal more harm 
upon the people of the nation than 
will the racial rulings. 
Salute Flag 

"When the Supreme Court held 
that the children in our public 
schools could not be re<niired to 
stand and salute the flag of the 
United States and pledge alle- 
giance to the republic for which it 
stands, when it condemned all 
forms of religious instruction in 
our public schools, it struck a 
dc ith blow to the future welfare 
of the republic. As a nation re 

pa i and will survive only un er 
CWoV' he said. iT 

When the Supreme Court asserts 
its right not to be bound by its 
own prior decisions whenever it 
desires to construe the Constitu- 
tion or an act of Congress other- 
wise, "then the Constitution and 
acts of Congress mean nothing," 
Judge DeVane declared. 

Recalling that an amendment 
restricting the power of the Su- 
preme Court has been introduced 
to Congress by Florida's XT. S. 
lep. Bob Slkes, Judge DeVane 
id, "May God inspire us 
tfp us to accomplish this < 
re and thus save our great 
itution," 
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fa Notion^ Xi^ffi 

Denjli^; Race |^^y 

. WAOTNCmnf. Wfc 1L— The nation £ celebrating this 
Wt fha birthday of Abraham Lincoln. Klpment eulogies sr« 
being spoken— ^and he deserves them all.' Bui tf what Abraham 
Tjacoln said juit 100 years ago were attributed today to any 
one else In public life, the same utterance* would be denounced 
Atw- .y^. mn ai coming from a "radst,** or '*extieirilat£ or 
"" " * a person who "defies* the Constitution. 

pew people realise toutrtspoken Abra- 
ham Lincoln wai >g>lnrt<a^ ?upreme Court 
decision and how h* insisteil UlUl ft IH!R 





*rfh» vbft* ma*, t agrae 
» apsgla*, %• » not 

slitHka trior, 
moral at InteDactnal «b- 
^ewmentT But to the right to 
*s th«*»»jd, wifhimt leave. <tf 
Anybody tlsa, Trtpoh hit pwn 
feand •am*, he U my equal and 
the equal of Judge Douglas, 
and the equal «£ every living 



overturning of precedent In a ruling was not 
••fettled law^'It was Just 100 years ago when 
Abraham Lincoln was debating with Stephen 
Douglas hi the State of Illinois. Only a few 
months ago the Library of Congress pub- 
lished a book containing facsimiles of the 
printers* copy of the stenographic record of 
Lincoln-Douglas debates "as edited and pre* 
pared lor the press by Abraham Lincoln." 
" "Legal Astonlsher" 
Following Is a quotation from Wr> 
Lincoln's speech delivered on July 13, 1858, 
At Chicago 

"The sacredness that Judge Douglas 
Cvows around this decision (of the Supreme Court of tin fr 
United States) is a degree of sacredness that has never bee; 
before thrown around any other decision, 1 have never heard c 
such a thing. Why, decisions apparently contrary to that d^ 
clsion, or £hat good lawyers thought were contrary to that de- 
cision, have been made by that 



LawrcDC* 



I very court before, It is the first 
of its kind: it Is an astonlsher 
In legal history— it- is a new 
wonder of the world." 

tn speaking further of the 
Dred Scott decision, Mr. Lincoln 
said at Quincy, Illinois, on Oct. 
13*1808: 

*. * ..tart wrnevertheiesB do 
oppose that decision as a politi 
cal rule which shall be binding 
on the voter to vote for nobody 
who thinks it wrong, which 
shall be binding on the mem 
bers of Congress or the Presi 
dent to favor no measure that 
does not actually concur with 
the principles of that decision. 
We do not propose to be bound 
by it as a political rule In that 
way. . . . We propose so resist- 
ing It as to have it reversed if 
we can, and a new judicial rule 
established upon this subject/'; 
Jefferson Quoted 
In another speech delivered 
in Chicago on July 17, 1858, 
Mr. Lincoln quoted with Ap- 
proval a letter from Thomas 
Jefferson, written In 1820, 
which declared that* if the 
judges of the Supreme Court 
are to be considered as "the 
ultimate arbiters of all Consti- 
tutional questions;* this could 
be a "very dangerous doctrine 
Indeed and one which would 
pls^fifiusjinder the^jdfiSBp^gm 1 
J of an oligarchy." i 



3n a speech delivered at 
(Ottawa, HL, on Aug. 21, 1&8, 
[Mr. Lincoln took up the nee 
rauestion, Be denounced slave jy, 
Jbut then added: \ 

"I have no purpose to lntJJb- 
duce political and social equal- 
ity between the white and the 
black races. There is a physical 
difference between the two, 
which hi my judgment will 
probably forever forbid their 
living together upon the footing 
of perfect equality, and inas- 
much as it becomes a necessity 
that there must be a difference, 
1, as well as Judge Douglas, 
am In favor of the race to 
which I belong having the su- 
perior position; I have never 
said anything to the contrary, 
but I hold that notwithstanding 
all this, there is no reason In 
the world why the Negro is not 
entitled to all the natural 
rights enumerated In the Dec- 
WflHnn nf Independ^nce^ne 
right to life, liberty and the 



Never Fa?*rW E**alKy 

What next? Free them and 
make them politically and so- 
cially our equals? My own feel 
mgs will not admit of this: and 
if mine would, we wejl know 
that those of the great mass of 
white people will not, Whether 
this feeling accords with justice 
and sound judgment Is not the 
sole question, if, Indeed it Is 
any part of it. A universal feel- 
ing whether well or ID-founded, 
cannot bo safely disregarded. 
We cannot, then, mate them 
equals. * * .* 

With further reference to the 
equality or inequality of the 
races. Mr. Lincoln said, on Sept, 
18, 1858, at Charleston HI,: 

"I will say then that I am not, 
nor ever have been in favor of 
bringing about In any way the 
social and political equality of 
the white and black races — that 
I am not nor ever have been In 
favor of making voters or jurors 
of Negroes, nor of qualifying 
them to hold office, nor to in- 
termarry with white people 
and I will say in addition to 
this that t;here Is a physical dif-| 
ference between the white and 
black races which I believe will 
forever forbid the two races liv- 
ing together on terms of social 
and political equality. And inas- 
much as they cannot so live, 
while they do remain together 
tfcere must be the position of 
superior and inferior, and I as 
much as any other man am in 
favor of having the superior 
position assigned to the white 
race. ... I will add to this 
that I have never seen to my 
knowledge a man, woman or 
child who was In favor of pro- 
ducing a perfect equality, social 
and political, between Negroes 
and wh ite men." ' 
<Ji!W5,JM, Herald Fi ft mu i utx 
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By Lyle C. 



TTard Reading for Justices 




riHET JUSTICE: EARL WARKEN will Tiowever, favor adoption of the report 
not like samedtf this week'* news from subject was drawn a year ago but i 



{Chicago. Neither will moat of his Suprem* 
| Court colleagues. 

- In the works is a plan which very litejy 
will put the American Bar Association on 
record with a cajrefully worded complain^ 
against the U. g. Supreme CQUit 

The complaint, in layman*! language* 
would be something like this: 

That Hie ooort has actively, eonstsiently and dangerously 
weakened the defenses of the United States and the several 
states against the subversive activities of communism and 
communists. 

There will be no suggestion, of course, that the court has 
done this deliberately. A special Bar Association committee 
has prepared for submission today or tomorrow to the ABA 
House of Delegates a report on communist tactics, strategy 
and objectives In the United States. The House of Delegates 
meets In Chicago today and tomorrow. 

The ABA Board of Directors screens reports to the House 
of Delegates and might prevent submission of this one. The 
special committee, however, has voted to submit the report. 
Bar Association spokesmen believe it will survive the screen* 
ing process and go before the House of Delegates. This latter 
organization is the ABA policymaking body. 

The House of Delegates can adopt or reject the special 
I com mittee rep ort. Adoption would make it an official utter- 
I ancfTTTnTTBar Association itself, which is something some 
[important elements of the association hope to prevent. Odds, 




I 



report on the same 
was not subg 
consideration by the House of Delegate*. It was pub! 

In the Aug. 22, 1958, Congressioiial JteconL 

f i 

The 1959 report will contain proposals for corrective ■ 
measures against a series of Supreme Court decisions which 
began about three years ago. There .are 23 such decisions* 
so far. 

The 1958 report contained 10 proposed corrective measures 
Intended, in effect, to reverse the Supreme Court by legis- 
lation, ...... 

The House Judiciary Committee approved last week a bill 
to counteract the court's decision on the anti-communist 
Smith Act In Yates vs. the United States, the Supreme 
Court— 

• Reversed two Federal courts and ruled that the teaching 
and advocacy of forcible overthrow of the U. S. Government, 
even with evil intent* was not punishable under the Smith 
Act so long as the advocacy was divorced from any effort 
actually to start a revolution going. 

The Bar Association special committee said in 1958 the 
No. 1 communist tactic at that time was nullification of the 
Smith Act, The Supreme Court has nullified it in consider- 
able degree. FBI Director J. Edgar Hoover testified in 
January, 1958, that of 109 top communists convicted under 
the Smith Act of subversive activities, 49 by then had been 
set free by Supreme Court rulings. 

The 1958 report baldly stated that Congress should move 
to safeguard the nation against the over-all trend of the 
court in the area of subversion. The 1959 report is said to 
be stronger. If so, the Chief Justice and most jit hi" rrr~n 
cla. tes wiS tind it unpleasant reading. 
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The Cotirt Before The Bar 



THE GOVERNING BOARD of the au- 
gust American Bar Association has ap- 
proved a recommendation that Congress, 
by use of the legislative process, reverse 
^jome recent decisions of the United States 
^Suprerpe Court . The rulings in question 
have uphfflfl Individual rights ttiinst In- 
fringement by state or t federal laws de- 
signed th combat subversion and commu- 
nism. 

The ABA Is on controversial ground 
and gives evidence that It recognizes this 
by Its cautious approach. The committee 
report which the ABA governors endorsed 
Is careful to point out that the Supreme 
Court is "the ultimate guardian of the 
Bill of Rights and the protector of our 
freedom," 

Nevertheless, says the ABA report now 
approved for submission to the entire 
Membership : 

"Many cases have been decided in such 
ft manner as to encourage an increase in 
Communist activities in the United States. 
Our internal security has been weakened 
by technicalities raised In judicial deci- 
sions which too frequently in the public 
mind have had the effect of putting on 
trial the machinery of the judicial process 
and freeing the subversive to go forth and 
further undermine the nation/' 



THE SUPREME COURT is under in 
creasing fire these days. Much of the at-* 
i tack sterns from its libertarian trend. 
( Somf* Southerners would undo its man- 

j date against segregated schools, by limit- 
( ing the court's powers or by constitutional 
change giving states exclusive authority in 
* the field of education. But segregationist j[ 
I are not the only critics. J* Edgar Hoover| 
I the FBI chieftain, lashed out at ruling* 
1 which "defeat the interests of justice." Andt 



Rep. Kenneth R. Keating, New York Re- ; 
publican, safd the Oxirt had ."gone alto- I 
gether too far in its seal to protect the 
rights of the individual. 1 * , 

The ABA leadership has Joined the 
swelling chorus on f philosophical gath- 
er than emotional grounds* its influence 
will be great because this te a field in 
which It is qualified tt> speak. ; 

,y THE GENTLEMEN. of the, bar *r* not 
asking for the creation of precedent* There 
is ample precedent for Congress (and the 
people) to say a final word after the Su- 
preme Court has spoken, A most notable 
case in point is the 16th Amfcisdritent au- . 
thorizing * federal income tax. It specific- 
ally nullified an 1895 SuprenJe Court de- ~ 
cision holding that such a tax was un- 
constitutional. 

Precedent, however, Is npt involved 
here. A principle is at stake. 

The Supre/he Court was devised to pro- 
tect the rights of the individual, regard- 
less of the charges or the temper of the 
times. Art Independent judicial authority 
above the political turmoil has served us 
well. Though sometimes it has lagged be** 
hind public opinion. " ft lias as often been - 
ahead of it. Our system of legislative, ju-'l 
diciaj and executive authority, no one su- { 
preme, is sti lithe best way 1 . * 



n THE MIAMI HERALD 
February 25, 1959 
George Beebe, 
Managing Editor 
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'Plug Loopholes 
With Legislation* i 

CHICAGO — (UPI) — Th« 
rican Bar Association* 
;esday accused the U. S. Su-j 
erne Court of going easy on 

_ immunists and called on Con* 

gress to step in with tough 4 
remedial legislation, 
i The accusation and recom- 
mendation were contained in a 
controversial resolution approv- 
ed by overwhelming voice vote 
at the mid-winter meeting of 
the ABA's House of Delegates, 

The vote made the resolu- 
tion the official policy of the 
powerful organization rep* 
resenting 200,000 American 
lawyers* 

„ The nation's most prominenf 
Ikwyer, Supreme Court Chiej 
Justice Earl Warren, is not i 
iiember. His resignation waV 
Ibcepted by the ABA Friday, 



.TOt SQ-plui page resolution,, 

•epared by the ABA's special 1 
qbmmittee on Communist tac-|| 
ties and strategy, said the Su~ 
_ 'erne Court has weakened theU 
nation's security by its rulings 
on 24 cases involving accused 
Communists or anti-subversive- 
legislation. 

Flying directly in the face of 
the court, the ABA delegates 
demanded that state statutes 
against sedition be given con- 
current enforcement powers as 
federal laws. The court has 
held that anti-sedition laws 
tie exclusive business ~* 
f^ deral government, 

[The ABA also asked 
'1i/herever there are reason^ 
able grounds to believe that 

aj a result of court decisions 

internal security is weakened'* 

Congress should enact legisla- 
tion to plug the loopholes. 

The ABA also wants the 
House un-American Activities 
Committee to take on the Job 
>f studying the operation of? 
ixisting anti-Communist lawi 
id the House itself to set 
tip a standing anti-Communist 
ivestigative committee. 



art nas 
aws am 
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I Hie vast majority of the 24ft 
elegatea brushed aside scat^ 
^red opposition in putting 
hemselves qn^record as di* 
pproving the^Supreme Court'* 



interpretation of how tire~nl 
tion should fight Communist 
subversion* 

Two House Judiciary Com- 
mittee members congratulated 
the ABA. Rep. William T. Bfo- 
jpulloch (R., Ohio) predicted 
j*friendly reception 1 * for 
iproposals in Congress. Be] 
Robert T< Ashmore (D„ S.C ' 
Was happy that the ABA dele- 
i gates "finally have come to 
i feel that the Supreme Oort 
is not above criticism." 

John D. Randall of Cedar 

Rapids, Iowa, was nominated. 

I to succeed Ross I* Malone of 
~ jswell, N- M., as the ne 

-esident 

His election will become of 
|al at the ABA's August mee| 
lg in Miami Beach* 
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.this week; by ^wa* 
critical *ce*e &*m 'Jpip A»^i 

TTuk^iM ., at ^i fM-ym meet- 
ing |b Chicago, adopted a set 
ml rtsoluUos* daefted hy a ~ "spe- 
cial Committee) bte Communist 
.Tactics, Strategy and Objec- 
tives. ?*« resolutions called on 
Congress to strengthen anti- 
^"jMbtartfve laws to meet prob- 
:^iemi raised b£ recent Supreme 
*T Court decisions, .-■/.* ^ 

ilia supporting repor? at Jhe 
specie^ commit tee> which wi^ 
not endorsed verbatim by the 
delegates, set oot ttte reasons 
for {he legislative proposals. 
f%vy added up to a charge that j 
the court has been soft on com 



1 niunisin. 

* "Many case* have been de- 
ereed in such a manner Its to? 



lftM 

often M/the L shiprnmf Oc<*A 
ptmmjm *tVm court wo 

at itso* that inteist^ «emji- j 
•ion *t tenet Teejuireanir-aininl- 
nation, of the alternatives? the 
Juetlaea fnced'in each case and 
of ptedseJy what the eourt de- 
cide*, Initios* terns, they ;be- 
litve* the court's »ecord la a 
goodp«^r ; -'^v> 



*f*il 



•ncourage an increase Jn <jsmi 
Munist activity • * VVttat 'ie>* 
jfert *ai4, "The piraSyele, of 



atfr' Internal security growi 
Wgely from construction and 
interpretation centering around 
technicalities emanating- Inm> 
judicial process which tfcs 
nuniste seek to destroy, 
. ttse as a .refuge to met- 
ered* their diabolical objee- 

rtport contained UttlH* 

criticism of Individual 

, and little In the way Of 

ific^guggestion* on how the 

Todd have been decided. 

been true of most at^ 

on the fcuprema Court' 

the last century 

Pfrmro itpwa 

bled b y tW 

Ular cases, 




As an example one .maj -ax 
ammo the UM case a* Ater* 
Nelson, which was a 1 principal 
target of the ▲, B» &. report 
and resbiutiona, v\. j.^\,. 

PrnnsjIraaU ArfJ + ^^ r ^ 

Nelson, a Pennsylvania Com- 
munist leader, waa conviciad of 
violating the Pennsylvania Sedi 
tion Act, 0entenoed to twenty 
years in orison and fined $10,000 
jdus fl£to0 tn, costs M prose^ 
cution, The vtolaOOns charged 
ware advocating the a^rthrow 
0| the Federal Government and, 
in Che language of the atataU, 
encoura^ng acta "fartogtng the 
Govetrvnent of Chia state or ih* 
United Stataa into hatred or 
ccmtompt* t v^t ■':?■' * 

Tha quoted portion of the 
statute waa so restrictive of 
^reeapeech that i*s constitution 
^Hty waa doubtful, There was 
% possible a ap H sQH of aouhle 
jynja^m^pt, since Nejfiin^was 



■tfrjft'H- (4 only 4 




r - |Jf Holloroan 



the oeaejt^ 

that; 

through; 

narrow c 

^^^^^ 
GfaVe BodMsl J 

> s^or maiapiev 

11B7 read the Smith JU*1 



.^^'/• /; - 






;• .-.■?! ■«■*• •. 




. 4 *-,»*■ 


,<, -^ m ri 




* ■.'*-■'■; 




«jr: 




■*\h\ ■.?"■> j^ 


'/K 


* K"-*-" 


V 


• V *'"^ 


/» * ■ ■*?* 




t " f -i * 


■„•■- „ 














,*'•■ 


^ '" 



'incitement ; 
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3 ifim rthaoretioal 

? rayolutioiL Plalnly^fis 

^ had grava dodbU tajat 
could oonatltuUonally 
theoretical talk, I» 195ft % 
rowiy const^ea; tfc* State 
partraenfa pbfrar^^vex jjam- 
ports so as to avorf pas * 
the aartht of thf eooatil ^ 
right to travel *AV "$&*#* 

In fa* Sten^'. 
court haa 
avoid tafchtf ^ 
that the 0?nstl6fthsa 
rovernniantal > 
au^vera*-?^^^^ 
It b HMiWA 
consistent maJorft# a^the 
in recent year* haa beta 
Federal and etata 
to a high staadai 
ural fairmeah In dealings wRh 
alleged suavers**. f And, In M 
course of staying *tfl wUhsh 
the eenstituUo^d 
haa aonftoed 
witl tin narrow 

The critics telle** 
court haa erred 
[the intereeta o* 
jhaavily 
against Indtvi 
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tommy WrMri ^-^-. 

qara ^»Wtti*ly > 

atdtl »W*^at to tt» Wt 

JBUI, DOfctttat C OTO gOtH 

t*ttm met** ■'■tv:-'^>W^ 
4 ft wool* W eeay fa>^44t« 
Saudi into the JL B. A, vote* 
f^e aaaociaiion fee* Itaana afeit 
gwaervrntiva orfaxitsatgoa, and 
# faJU had tsraaMUee report 
Jteoagjjr" critic** «f - Stfprfcn* 
)0ourt decisions In Oft pommv^ 
tot**** before at^^* W^ 

| erd 4f Htf Chicago meetingj 

Ijoould bt read a* relatively fa* 

Dvorable toward the court ' tt*rf 

J]ne*oiut}ona specifically op** 

j^mnad broadside Attacks cm the 

tcovxt The committee wording 

JtU aoftenad oa the floor. And 

N» libtraliats* tre* of th^ 

^1.1 was rt^riifled toy the 

choice u preM<tent-elect " 

Ynitney Hertfe Seymour. 

f»w York, a*bar leader wfco 

fttifled with civil libertiee i 

J9p*&& »<£ .jaw*, had 

ca forA. B. X **Bc* * * 

we>a*b;; ^"Vp' -v J 

I^4*p«rftalM*'tyjr Stir ** 
waine that the principle Toioa 
«t the American tor Won raw 
-fed w^th recommendation* cer- 
mt>* ajr/mg implied Jjflijgjirfl, of 
iflae Supreme Court, . < 
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to crawl out at th* adoption o£*th# 
resolutions to laying that the X?- 
port bad ntft been adopted* only the 
reeoluti6M ijhich tn th* toctifldent 

tft called >ecommendatioBf . 3»y- f 
itttf meandered through a logical 
maze, Marden was put td intellect*-; 
al flight when Rqy Cohn, another 
lawyer, called attention to the foot* 
that the House of Delegated does not 
adopt reports tout ohly' passes the* 
^ecommendatioria pi the jcunmfttta. -'.--.£.. t . f K ... *^ 
■ " Having suffered theri Jegalisftic puerility,- W* 
might now discuss this significant Aftport. What 
Marden tried to say was that the report Is not ail 
attack on the United StatA Supreme Co flrfr which ft 
definitely i« in matters of subversioSTBRRBit If It is* 
it does not matter as most lawyers regard the Court 
as the holy of helies of our, p6litical system, which tt 
undoubtedly la. But the holy of holies, the inner sa^e- 
tuary of any temple, can become polluted if improper 
persons become the High Priests, as, for Inrtanc*, 
Calphas of Biblical fame. An institution 1* only a* 
good as the men who manage It and in many coun- 
tries, the instruments of justice and right have be$a 
dorrupted, if noi by money then by t^e; corrosive ".*a* w 
tivities of incorrectly oriented men. Vv ^ :"; r.:; $*fi 
t What the report does is to take a series of ^4** ft 
clsions of the United States Supreme Court In 14WL 
M67 and 1658 and show that the Court "legislated** 
favorably to subversives and subversion and that 
these decisions are not accidental Or incidental or 1 
whimsical, but present an intention to change thj 
l*w. The "recommendations" of the coinmittea ; c<l^ 
,upon Congress to restore the laws governing «il 
4km and aubvetstyes. . " . v s ■ « ■ - k -/H 

Y For, instance, m the matter of Go}e r. Young, 
Jpport states; * ,_<•;■= ■?;', ."* *V .**;■> ?; 

flpv *. . #TSigee Justices dissented hokBflg that 
ng&ar purpose of Congress was bein g frustr ated 

yfiEnflssal of e fa fl to y e es whose retention would 

« 1ml sal ta - t he national intensti ri_ . .___ 
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Congressional cgmmlUef investigating matte** e£ 
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lng body and that thia information w ' * " ^ - 
cK dty authorities at the time of Us 
Supreme Court reversed the; decisions o* 
York court* and held that ttxte automatic d&ritfig* 
was unconstitutional because of alleged- iiick/ 
process* Four justices dissented/' __. / J — ,r **J\ 

H. This committee supports -the Fgl *atf*4hfe ^ 
vestigative committees of Congress. Concerning th*.^ 
letter, itagys: . \. , . ■, ■ . : . ; . r v*::' ^\ ^ 

"Notwithstanding gome m is t a k e*rri«wer tips* 
generally charged— the service to o*r county bg jtfe* 
Senate Internal Security Subcommittee and the House 
Un-American Activities Committee h*> tofcen ^*W 
culable and worthy of far greater praise than has been 
accorded to them. The Communist and radical pmpi*» 
ganda against these committees ha* never subside*;., 

"This committee has been astonished to read g* 
proposal to the Congress that one oTlte,commlttM§ 
charged with investigating National and BU*e a*- 
curity and Communist activities!* disebbwwS Wf ^ 
regard any attempt to terminate or /to eurtaU trie * 
work of the committee of each hour* charged with 
this vital duty as a distinct disservice to,thf nattoor* 
■ At the annual convention or the American -Np£3 
Association next Summer, these resolution* will ifata} . 
appear on the agenda. Not only the Communiat and j 
other leftists but many so-called respectable W*tW* 
wHl object to ttem because they wiU argae thattitf f 
Supreme Court must never be criticised, tar* 
of free men. no institution of government mUit never 

teeiftldVd. ; ;\ ■; < -. ;-r^ %f\ >: 
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Jhe Constitution 
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THE COURT 



by Paulsen Spen ce 

- s most of us have received the 
x 1 benefits of at least an eighth 
grade education, it should be pat- 
ent to all that only by strict ad- 
herence to the Constitution can we 
hope to secure our liberty and 
promote prosperity. That the Con- 
stitution is our Charter of Freedom 
should be beyond doubt. If our 
people do not understand ibis basic 
fact, then there is something radi- 
cally wrong witli our public school 
system. 

In this discussion, we are not 
concerned with the relative merits 
of segregation. Our only concern 
is that there is no such thing as the 
Constitution being "flexible and 
subject to judicial interpretation" 
and that the official, written Con- 
stitution does not provide for the 
non segregation decision and - re- 
gardlcss of what is said to the con- 
trary, this decision is not "the law 
of the land." t ■ t 

As most of our citizenry is in- 
herently law-abiding, many feel that 
[it is wrong to oppose a decision of 



the U.S. Supreme Court. In the 
case of the nonsegregation decision, 
they have no reason to feel that 
way. Decisions of the Supreme 
C^ourt are binding only when made 
in pursuance of the Constitution. 
In order to understand why the 
nonsegregation decision is with- 
out Constitutional authority, we 
must review some of the funda- 
mentals of our form of govern- 
ment. 

The States do not derive their 
power from the Federal Govern- 
ment. The Federal Government de- 
rives its power from the States. 1 he 
legislatures of three-fourths of the 
States can alter or do away with 
the Federal Government at will. 

After the successful War of the 
American Revolution, the 13 hng- 
lish colonies were recognized by 
themselves and the powers of the 
earth as being sovereign and inde- 
pendent States. These Slates un- 
dertook to get along under certain 
Articles of Confederation. 

Experience proved that this sys- 
tem was not practical and, in 17S7, 
delegates from 12 States met at 
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Philadelphia for the purj»ose of 
creating a more perfect union. 
These delegates drew up a ton- 
1 jtween these 12 Si:iics where- 
in they agreed to live together in a 
Federal Union with s|x:titically 
delegated |mwcrs. Like ;uiy good 
lawyer, they reduced this agree- 
ment to writing so there would 
r no ch.'iiuc of jny future misun- 
derstanding. 'I hey called this con- 
tract "The Constitution of the 
United STATK.S of America". 

After the contract was signed 
by the delegates, it was stibmitted 
to the States for ratification. The 
States said: "This is a fine con- 
tract, but we cannot ratify it unless 
additional safeguards are added to 
protect us against this new Fed- 
eral Government." 

As an outcome, a gentlemen's 
agreement was made for the States 
to ratify the contract with the pro- 
viso that 12 amendments would be 
submitted by the Hirst Congress to 
the States for ratification. Ten of 
these amendments became that 
which we now call "Tin: Bill of 
Righis/' 

Article VI, Clause 2, of the Con- 
stitution states: 

This Constitution and the laws 
of the Unite*! States which shall be 
1 in pursuance thereof: . . . 
Ik the supreme law of the 
land; . « , 
and the Tenth of the alx>ve men- 
tioned Amendments states: 

The powers not delegated to the 
United Stales by the Constitution, 



nor prohibited by it to the st.iu-% 
are reserved to the states respec- 
tively, or to the people. 

This .uUU up to just one tiling 
and thai is that the Federal Govern- 
ment has no power other than that 
sjttcifically delegated to it by the 
ixmstiiutinn and any action of the 
Federal Government which is not 
in pursuance of the G institution is, 
of itself, null and void. 

The FKi-.MiibNT and others refer to 
the nou segregation decision as 
being the law of the land. What 
law? 

Under our form of Government, 
the courts have no legislative pow- 
er. In Osborn f. the flank of the 
United States, the Supreme Court, 
presided over by die great John 
Marshall, in 1824, clearly stated the 
function of the Court when it said: 

Judicial power, as contradistin- 
guished from the power of laws, has 
no existence. Courts are mere in- 
struments of the law, and can will 
nothing . . . Judicial power is nev- 
er exercised for the purpose of giv- 
ing effect to the will of die judge; 
always for the purpose of giving 
effect to the will of the legisla- 
ture; , . . 

In Way man v t Southard, in 1S25, 
John Marshall also said: *The leg- 
islature makes . . * and the judici- 
ary construes the laws." And in 
Hcnnington v. Georgia, in lS°o\ 
and in Newport and Cincinnati 
Hridge Company v. United States, 
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in 1SS2, the Supreme Court of the 
United States reaffirmed this fact 
when it said: 

This court . . . has no legisla- 
tive powers. It cannot amend or 
modify any legislative acts, h can- 
not examine questions as expedient 
or inexpedient, as politic or impoli- 
tic. Considerations of that sort must, 
in general, he addressed to the leg- 
islature. Questions of jxilicy deter- 
mined there are concluded here." 
"For protection against unjust or 
unwise legislation, within the limits 
of recognized legislative power, the 
people must look to the polls and 
not to the courts. 

is J. Y. Sanders, Jr., asks in the 
J\. Louisiana Bar Journal, October, 
1956: 

Has the Supreme Court the 
right to change the Constitution by 
interpretation r* 

Has the Supreme Court the 
right to rule by edict where it con- 
siders the Congress in error in fail- 
ing to legislate? 

Have we exchanged the Mi vine 
right of kings' for 'divine right of 
the Supreme Court'? 

Have we substituted for the 
government of checks and balances 
instituted by the Founding Fathers 
a supreme, omnipotent and infallible 
Supreme Court as the final arbiter 
of our destinies? 

On Page 30 of a pamphlet, copy- 
righted in 1946 t known as "The 
Road to Freedom;' I made the fol- 
lowing statement: 

Parts of the present Bth and 
14th Amendments having to do 
with slavery and citizenship, are in- 



cluded in the suggested amend- 
ments at the conclusion of this 
pamphlet for the reason conveyed 
by Abraham Lincoln when he said 
that in his opinion those amend- 
ments would not be valid unless 
approved by the Southern States. 
Inasmuch as they were approved 
by Carpetbagger and Scalawag leg- 
islature, who no more represented 
the people of the Southern States 
than did the (Quisling and Laval 
governments represent the people of 
Norway and France, these amend- 
ments along with the 15ih are not a 
valid part of the Constitution. 

This theme was independently 
proved by Walter J. Suthon, Jr., in 
an enlightening brief entitled: "The 
Dubious Origin of the 14th Amend- 
ment." {Tulane Law Review, De- 
cember, 1953) 

As Mr. Suthon points out, Article 
V (not the Fifth Amendment) out- 
lines the specific methods to be 
followed by which the States, if 
they see fit, shall have power to 
amend the Constitution. 

When the so<alled 14th and 
15th Amendments were submitted, 
the requirements of Article V were 
not adhered to, and therefore the 
Hth and 15th Amendments do not 
exist. The fact that the Southern 
States were forced to ratify these 
Amendments at the point of a 
bayonet has no bearing here. If the 
Amendments were not submitted 
in pursuance of Article V of the 
Constitution, that is that. Any per- 
son who maintains that the Hth 
and 15th Amendments are valid is 
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either intellectually dishonest or 
stupid, 

ut, even though the 14 th 
Am cud i no ut were valid, the 
non segregation decision is still in- 
valid for the reason that the Fifth 
Section of the 14th Amendment 
states: 

The Congress shall ha\e power 
to en force by appropriate legisla- 
tion, the provision* of this articlc. 
Thc Congress has passed no law 
prohibiting the States from segre- 
gating the races. Nor is there anv- 
thing in the Constitution that au- 
thorizes the President to send forth 
the Armed Forces to enforce an 
edict of the Supreme Court which 
is not in pursuance of the Constitu- 
tion. Nor is there anything in the 
Constitution that requires a judge 
of an inferior court to ignore his 
<wih of office by foil** wing a ukase 
of the Supreme Court which he 
knows is unconstitutional. 

Almost everyone probably will 
agree that the Supreme Court has 
leaned over luck ward in its efforts 
to help the Communists. Suppose 
that it would decide to hdp the 
Communists to the extent that they 
should order the Navy to scuttle its 
ships, the Air Force to destroy its 
planes and the Army to do away 
widi its atomic weapons. Even 
though such an order would mean 
National suicide, the President and 
somr- members of die inferior courts 
would, doubtless* take the position 
that iHxausc it was so ordered hv 



the Supreme Court, the decision 
was the 'law of die land" and all 
must abide by it. The non segrega- 
tion decision is just as far-fetched 
and just as unconstitutional. 

J. Y. Sanders, Jr., in the article 
already alluded to, demonstrates 
that the Supreme Court, by follow- 
ing exactly the same reasoning it 
used in the non segregation deci- 
sion, can also rule that; 

The theory of private ownership 
of property in our country lias a 
cictriiiK-nt.il c fleet upon those who 
do not own property. The impact is 
all the greater in that it has the 
sanction of the law. 71 ic policy of 
separating the classes on account of 
their wt.il th or lack of wealth is 
usually interpreted as indicating an 
inferiority of the poorer group. This 
sense of inferiority affects the char- 
acter of the adult and seriously af- 
fects the motivation of the children 
of the j**or. The fact that one class 
of people live in fine houses while 
another class of people are com- 
pelled hy the operation of this so- 
called law (private ownership) to 
live in tenements or even Slums' has 
a tendency to retard the political, so- 
cial and economic as well as the 
mental development erf the poorer 
class of children and creates a sense 
of inferiority and cLis* frustration 
upon the poorer classes who feel 
that they are deprived of an inher- 
ent right by the operation of this 
so-called artificial law. 
. . . Wc conclude that in the field 
of economics the doctrine of pri- 
vate ownership of property has no 
place. Separate and private owner- 
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ship of property is inherently un- 
equal. Therefore, we rule that the 
plaintiffs and nil similarly situated 
for whom ihe actions have been 
brought ;ire by reason of the so- 
called law of private ownership 
complained of, deprived of equal 
protection of the taw as guaran- 
teed by the 14th Amendment. . . . 

Vortn tins he Uic "law of the 
land 1 '? 

It must l>e reiterated that tUc Su- 
preme G-jurt has no power to make 
laws and there exists no non segre- 
gation law. Only the Congress can 
make "the law of the land* and 
that law mun he in purstumcc of 
thr Constitution. 

When Napoleon agreed to sell 
Louisiana to the United States, he 
stipulated thai Louisiana was to be 
admitted to the Union as a State. 

Louisiana was to have all the 
rights and privileges of the original 
li States. 

\\ hen Louisiana l>ceame a State 
in 1^12, it agreed only to those pro- 
visions as written into the Gmsti- 
tution, Louisiana did nut agree that, 
\12 years later, it would accept the 
dictates of a Supreme Gmrt that 
were not in pursuance of those 
written provisions. 

There arc those who urge the 
Southern mcmliers of the Gmgress 
and the State officials to live up 
to their oaths of office. They have 
"the cart before the horse". It is the 
mernlK:rs of ihe Supreme Gmrt 
and the President who should live 
up to their oaths of office. 



Integration is a ride issue. The 
main issue is: arc we, the people, 
going to insist that the Federal Gov- 
ernment live within the powers 
delegated to it by the Constitution, 
or are we going to allow, as Thomas 
Jefferson predicted we would, an 
unclected judiciary, serving for life, 
to cat away rhe foundations of our 
G>nstiturion ? 

The War of the American Revo- 
lution was fought to throw off the 
yoke of an Fnglish king who had 
heaped all kinds of abuses upon 
the American G>Ionies. These 
ahuses are plainly stated in the 
Declaration of Independence, 

When those great men drew up 
the Constitution, the abuses of the 
Lngltsh Crown were fresh in their 
minds and they set alnrnt to create 
a Federal Government under 
which such abuses could not exist. 
As explained in the October, 
1^57, 'American- Mercury." in 
spite of their efforts, abuses have 
crept in. These abuses, if not 
curbed, could result in some future 
generation being forced to write a 
new Declaration of Indc|>endence 
and to fight a new* War of the 
American Revolution. 

In other words, if we are so st u . 
pid as to allow the Federal Govern- 
ment to buy us with our own 
money and, by ignoring the provi- 
sions of the Constitution, lake our 
freedom away from us, our poster- 
ity, in order, to regain their free- 
dom, will have to do the same 
things our forebears did. 
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i if most simple way to nip lhc sec< 

X these abuses in the bud would amcmlmcn 

L>e for the people to force the legis- the 17th 1 

laturcs of their respective Sutcs to choosing o 

exercise the right the Slates re- to die Stat 

served in Article V of the Consti- Founders' ; 

:-:rn, and require the Congress to the House 

call a convention for the purpose to represer 

of adopting Constitutional Amend- tors were 

ments along the following lines: No harm 

The fust of these proposed vision that 

amendments replaces the uncon- to veto an 

stitutional Hth without impairing a veto pre 

the rights of the States. The fact ably elirm 

that there arc more decisions, few which cat 

of which have any reference to 17th Ame 

Negroes, based on the so-called The tin 

Hth Amendment than on any other, is intende 

indicates a need for a Hth Amend- tions of tl 

ment. As the arguments against the Thomas ] 

Hth and 15th Amendments are ir- vides for 

refutable, there is little doubt that to select 

some future Supreme Court, made Court Jut 

up of learned and impartial jus- ten years, 

ticcs, will throw these Amend- the States 

ments out. It would, therefore, save holding tl 

a lot of confusion to adopt a cor- quires tl 

rect amendment before the present Judges hs 

so<alled Hth Amendment is in- resent all 

validated. and be, as 

Sec pare 97, this issue 



The second of these proposed 
amendments would, by repealing 
the 17th Amendment, return the 
choosing of United States Senators 
to die State legislatures. It was the 
Founders' plan that the members of 
the House of Representatives were 
to represent the people. 1 he Sena- 
tors were to represent the Slates. 
No harm could come from a pro- 
vision that would allow the people 
to veto an unpopular choice. Such 
a veto provision would have prob- 
ably eliminated the Lorimer Case, 
which caused the adoption of the 
17th Amendment. 

The third proposed amendment 
is intended to overcome the objec- 
tions of that greatest of statesmen, 
Thomas Jefferson. This plan pro- 
vides for the United States Senate 
to select ten of the 11 Supreme 
Court Judges for rotated terms of 
ten years with the legislatures of 
the States, in each judicial circuit, 
holding the veto power. It also re- 
quires that the Supreme Court 
Judges have ample experience, rep- 
resent all sections of the Nation, 
and be, as the President, native born. 



Security is mosdy a superstition. !t does not txist in nature, nor do the 
children of men as a whole experience it. Avoiding danger is no safer in 
the long run than outright exposure. Life is either a daring adventure, or 
nothing. Serious harm, 1 am afraid, has been wrought to our generation 
by fostering the idea that they would live secure in a permanent order 
of things. They have expected stability and find none within themselves 
or in their universe. Before it is too late they must learn and teach others 
that only by brave acceptance of change and all-time crisis-ethics can they 
rise to the height of superlative responsibility.— Helen Keller 
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fa a corner talking politics— his 

favorite topic— with e*d friends 

}s^ f elhm vateTm erf the f*tttt- 

VmtWeArftrtfWorrii 

it r^Fiif wMu H<«f* f 

\. His pessJea for melitfcs, «h 

diminished even liter five years 

free* 



wonder If Tie secretly harbor* 

White ttouse ambition* dsaftte 

hit very definite disclaimer back 

% 195& ., ■ :. ^ 

^ Bat these who bow him beat 

are convinced his interest 4* 

polities is now wuretr Mieiss 

tional and that his tntf lore b 

that of a lawyer for the court. 

Anywdy, h# is 67-Vllttfc aid far 

ssse PiWieamesr" ■-■■ *■- * -"jj! 

/Itart le^polities, ; WerrenT 

chief outside interest Is sports. 

|£e is said to have put fee court 

en m tfre-dhy week in 1955 fto 

that V would be f tm fee Setnr- 

Tlay's football r*m* 

For the Army-Navy cams m 
Philadelphia that year, &e Chief 
Justice ^ hired a jrivata railroad 
^slssv#cr»r*d for tench and *$b- 
issrto be served oa K, end in- 
vHed ess eight court coDeagues 
and their wive*** attend the in- 

£ -service ciassle as his gneets* 
even sicked up the tab fe» 
the tickets, H ftsc* was a tab. 
fThe services are secretive about 
Jheir free list to the Mg gaae.) 



_ _ «f tba court, Warren 
t» Mi horror that he was 

weight at an alarming «al„ 
Immediately ejiu eft e/*ug*rWss 
and sUrchless) diet hud trimmed 

TU ffmrm? *« nubVstly ** 
a JUUi-aportJkemt ejriEh (eetr toe* 
manned daughter. Tiroiaie, one 
#/ the repute* Wfis* «/ the eeev 
tml. IfrsT ITarrem ustcotiy coeks 
aU «a«a[swhfktA«ydMi« at ho**, 
and her husvand ft** his food 

***** ** /**«*JteJ 

wlfST fPlinwnHwr V*** 

T> " f A _ S* 

A* T&e foot of the lo^ confer* 
anee Uble that Chief Justice!* 
Warren presides over In 
Supreme CooWs "tnner sane 
tosh* whare decisions are some- 
tunas hotly aimed, stts the rank 
tn* associate, Intfiee. eoortly bu 
k-tempered kugo tafayef 

nteoTfWE^e 



tnc\ 



pointed" «fai the Senate tn 
937. Alabama-bora Black took 
[is seat on the court acarieT a bit- 
„. contr^verav aver the disclo- 
sure that he had once held a card 
in tfce bifi^>try-peddlinf Ku Klax 

"nioossj^e akplamed that the 
KKK card was issued to him un- 
solicited (hi the Sooth *n. the 
1920s ft -was 4T rare politician 
who cottld escape a* KUa card>* 
BiacVa swe*rioc-iti w<s held »p 
almost _w# ssontlM while the 
hrs^iinettt rarad* *- ^ ■ 

I Like Warren, he has the troe 
kolltUaaV «suil- Wdas; ^r 
Ipeopie. His easj? manner and Old 

r £r^sS^BSli'^^' 

an armnal Junket omSl this T speakers and 
nast fail, when It was cancalled made hiss a 
ir tmdlsclortd- masons. Mm S5l she 

^om Clark ventured the erplana- years age, when ,. ^__ 

Jfion tha t perhap s jtha/hoat fun the sedal assass.^3ft V; 
f#o*ttUn*t t^TTOts/ r? to*wiWt r Few a*n*ai fo* jrthre ^ * 



M > 



i»J 



.^f 



r 



.# -^-- 










tfpmmtB thabaafs af 
quip About l*ft»wing*i» fa 

iment; "Howt* i* ahead 
7aahinxton-^co t# Harvard 

pttal aociaty **ido*m mm thn 
biff Httit Jwtlea — W Is 
ncaxealy mora than f feat 

jMam sStfS Mat Mtni: 
m wWa old owl, Hit wife, Marion, 
'toffe^ft from arthritis and ^ardly 
*m {as*** thalr tar**-itorjr gray 
>rw* hduaa la Georgetown. i 
V r Probably, Frankfurta* doaoat 
■laa the *octai aeeaa, 

*FeUx ha* onij tare nrtaraata 
Byway," amya a friend; *0n* ia 
I <4hf hftadtW other * ais 

l ^lU H 4dK*<tf& 

*omrt aataida. Warren ia Juatfe* 
%ilU*an 0<Jfcwiaa, *-wloee 
j*nara*eei Wkaa^aSttd 
eHmbing exp editi o us 
•way mnda hav* mi 
remitter, tf yuulinf, fljgaa* to 

ImilHon* «f newspaper readers. 
• Irrepreeemly outspoken, Doog- 
1m ta no reapeetcr of precedent 
. ?et ax*j»j37W^*jtfk to 



^ 



' rc\&j 



40UTtr >- ■ -^ ' ■ , -/> ^ ' 

'WhlM H wma generally hniad 
that ha wan a, skilled poliflciaii 
mad a shrewd lawyer, there were 
aojee who doubted that Clark waa 
VmW*k to be a Justice, . 

I «nt eVen these critics agree 
that dare; has crown with 
Jolt A e*rd 'worker— *T*e got 
ww^fc twfco •« hard because 
Fm not aa amart aa aomo of th* 
other fellowi," ha one* said— 
a Bound if 



liberal Warren 
ort, Clark finds himself lean- 
ing toward tho conservative aid*; 
cant instance, was hia 
ned and forceful distant m 



Vm 

lS* 11 * 

mountain nuiarfc is emerging 
into far- wot brilliant Judge. 
la Mm a) On th* «en*ra8r 1 



notion's f >fa(*ft •*•*/ :. 
flar ton ***, siKaon «tl Ms *tfs » 
apply AfoMtaaiTa *******; J* ** 

own " 



tmlege* "reor/ifr -N U. " ^>S25hn ia "35 
The W tt ii aalSTa hSSEgU, 'J&JBtfS&Sanff* 
r*. A neighbor in Georgetown, li** *« Jt» isam aa j; 



TttfunrfvriStl 
mW tepttal and Ml 
ttotb*Wn*dh*^ 
4natiaa Sherman Mint 
tired >emnfa e* faUh* 



BiddTe. say* 
rUran 



llfs. 

Mrs, Francis 

frequently 

horn* after ..„_, , 

load Of wtm^^A^ -V-* 

Ha U ao aatiUnn saan ofharwia* 
tfcat tt caroa aa a sorprisa tn ok. 
oommunlty whan it* joiiwd a ritl 



oommunlW whaatiia joiivW a ^sm- 1 « H 5?^« r JL2S2^ , ^E ^2 







€w<, »aam 
aiwwtatioaanan* 
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ha 



sfenstl • HttU «v«f flgf *■« 



k etmrt hi lmiJM.*. ii 



i ^ZS' 



if trf*l«wf^»P«~ 

Mi eases at **• ton* taw* sua 
>ii»*i Twr. a i ■ * >■■<> i^n^tT 

^jS^rt *^ * *££* 

CuabrMf*, *•* pt**k* * *^w 
YoA after wir ■ferric* at ■» «f * 
flea* abaacd a »■****«* » 
mattf ad a Long Irian* girl, Mary 
A»Bartk*,**afa*MTtkaj*- 
nmd ttf CfetfnoatL ~ 
-ffc* Stewmrta htv^jtlW*- 
■ • down m WaaWng^ ,Tfeaa 
tfcft 



ISaeiAowar's ftlnner for tfca joi- 
ilfeat a* ***jg2£^ V 1 

\'.*l was trem^5u^iM*»»»«4 

IwamtViheaail * . _ 

Uk», ft* BreonaM, *•*££ 
t irti bans fees* chUdrwi: IwfWL 
LU; Pottar Jr*- l0 < *** D*™* T » 
l~Thou** W» Jort 
Vottar liaa *!*••* 
pda*: booing tifts 
ti*4 totha ball 
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FROM THE SUPREME COURT: 
NEW RULINGS, NEW PUZZLES 
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Look at recent decisions of the 
Supreme Court, and you find- 
When it comes to rights of in- 
dividuals as opposed to powers 
of the state, the nine Justices are 
divided into two comps. 

What is this new line-up? Who 
ore the "swing men"? 

In five cases involving citizen- 
ship rights and contempt of court, 
the sharp division on the Court 
is mode clear. 

The Supreme Court appears to be 
dividing into two distinct wings in 
cases that involve the constitution al 
rights of indivi duals. 

On tne side of the individual as against 
the state are Chief Justice Earl Warren 
and Justices Hugo L, Black and William 
O. Douglas. On the side of broad powers 
for the Government are Justices Felix 
Frankfurter, Harold H. Burton, Tom C. 
Clark and John M. Harlan. The "swing 
men" who determine the majority are 
Justices William J. Brennan, Jr., and 
Charles E. Whittaker. 

This division was pointed up last 
week in three cases that involved taking 
citizenship away from native-born Amer- 
icans and in two cases involving power 
of lower courts to punish for contempt. 
In one of the citizenship cases, a 
Court majority held that citizens who 
vote in foreign elections can lose their 
citizenship. In the second, it held that 
citizenship cannot be taken from a soldier 
for wartime desertion. In the third, a 
majority held that serving in an enemy 
army during war could not lead to loss; 
of citizenship unless Government proves 
clearly the service was willing. 

-A'/je-up on ci'rjienshjp . These con- 
fusing decisions started with a majority 
holding that Congress, because of its 
authority over foreign relations, can pass 
laws that take away citizenship for vot- 
ing in foreign elections. The case in- 
volved a native of Texas who voted in 
Mexico. This opinion was written by 
Justice Frankfurter, supported by Jus- 
tices Burton, Clark, Harlan and Brennan. 
| The Chief Justice, joined by Justices 
[ Black and Douglas, dissented sharply, 
: holding that citizenship stems from the 
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Constitution and th at Congress has no 
power_ to deprive any nativ eborn Ameri- 
c an of these righ ts. Justice Whit taker 
dissented, too, but on the ground that 
voting in a foreign election, which may 
be legal in that country, is not serious 
enough to involve loss of citizenship. 

Then, in the desertion case, the trio of 
Warren, Black and Douglas was joined 
by Justice Whittaker in holding a law 
depriving a deserter of citi- 
zenship imposes "cruel and 
unusual punishment" in vio- 
lation of the Eighth Amend- 
ment. The judgment to re- 
store citizenship also was 
supported by Justice Bren- 
nan, but on the ground that 
Congress had no authority 
under its war powers to deny 
citizenship to deserters. Dis- 
sents were recorded by Jus- 
tices Frankfurter, Burton, 
Clark and Harlan, who denied 
that loss of citizenship 
amounts to "cruel and un- 
usual punishment." 

. In the third case, involving 

\ a U. S.-born Japanese drafted 
into the Japanese Army in 

• World War II, seven Justices 

\ held that the Government 

S" must prove clearly that the 
citizen served willingly. Jus- 
tices Harlan and Clark dis- 
sented. 

On contempt: a ttmUar 
tptit. The contempt cases 
involved people accused of 
Communist connections, and 
a majority in each case held 
against these individuals. But, 
i n each case, the Warren -Black- Do uglas 
trio dissen ted, joined on cither grounds 
by Justic e T5rennan, 

One case concern ed two of the first 11 
Co mmu nists \vho~vere fou nd guilty of 
advocatin g vio lent overthrow of the Gov- 
ernmentTThis pair jumped baiTancTfled 
as tney were about to be sentenced to 
prison, They surrendered five years later 
and were sentenced to an additional three 
years for contempt of court. Justice Har- 
lan, writing fur the majurity, upheld the 
power of courts to punish criminal con- 
tempts without jury trials. Justice Black, 
for the dissenters, argued that it is time to 
change this judicial practice and require 
jury trials m criminal contempt cases. 
Justice Brennan dissented on the ground 



that the evidence of contempt was not 
sufficient. 

The other contempt case involved the 
Fif th Amendment's protect ion agauist 
sel f-incrimination "! TKe Government 
charged that a woman falsely denied 
Communist connections when she was 
naturalized and should lose her naturali- 
zation. She testified in her own behalf, 
but refused to answer questions on cross- 




NEW LOOK AT THE SUPREME COURT 
Now reveoled: opposing wings on individuol rights 



examination, raising the Fifth Amend- 
ment. The judge ruled the defendant 
waived protection when she testified, 
sentenced her to six months for contempt. 

Justice Whittaker joined the Frank- 
furter-Burton-Clark-Harlan contingent to 
uphold the lower court. The Warren- 
Black -Douglas wing again dissented, with 
Justice Black arguing that in civil cases 
defendants need not waive the Fifth 
Amendment protection to testify in their 
own behalf. Justice Brennan dissented on 
the ground that other penalties should 
have been used. 

These five cases provide strong indi- 
cation that the Supreme Court-bitterly 
criticized in Congress and elsewhere— 
is rather sharply divided itself. (Kndj 
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in an extremely ugly po-nion before i 
opinion." Like Carmen Ba^ilio." i 
New York /'/>«!■>'> James Resto 
I'.S. ha- ukrii .1 terrible Wating." The St. 

Folds rti\t-l)i>p t ltt if lalked of "an UI1IKV 

e--ar\ lo-- ol' im:iaiive in pt'.nr negotia- 
tion-," Demo* rat Adlai Stevenson, who 



L .S,>.R.'> move 111 1 uh 

moral Ji\llllT-hlp. 

Vital Samplings. 1 

conicreme Secrci.n \ 



the I .S.>.R. 



'U\ nun nlrti that 
a ttTl.iiii m'tiiu- 



Kremlin - move had ion-lilted with miuoj 
nhtiuK ilhiNc-. hepuix DdViM' Sn- 
retary Monald Ouarle-. Atoiim Energv 
Coiiinn--inn Chairman I.i-ui> Mr.ni^i <h 
win Mhi-r t<> tr\ to ^eal .i in.mh <m the 
s o\ ici h\ annouming .1 suspension ot 



w f t'oulil tmi . in 



Outlet -UY dcu 
I.IIUH'>v hi our re 
in- to tin- Aim-: 
humamiv. ilt'-i-t 



purpo^i-^. 

\e\l day ihe President took over the 
oilt'iiMw. Hi' :old hi- ni'\w conference 
thai ihe l'.>.S.R.\ nunc ^. w -_, lM A ^ H \ c 
i — in-. I think it r- .i gimmick and 1 don't 
ilunk i! 1- 10 |»,- i.itvoi -t'riiiu-ly. Aiui 
soon n\iTM-.h irpori- showed thai, from 

<\in.ofj t«i I nii,r l,, I m, i. t r I,..,-.. „ ,. 



he Krnu 



'KJ ic\ \j 



believe 1 ha: 1 hi Kn 
mated ihe inu-!hui-iik 



i'm t IihiN, We 



Ms ni-inccrit\ urn be exposed. 

Vital Shifting!. Ion v U eh healthy ami- 
propaganda propaganda ii> not to he 
allowed to win -o ra-ily. In ih;u strange. 
balding proie- thai oaors when the L S. 

hut 11.11 kii>vij 1^ abom to test nuclear 
weapons, the siop-thc-U'st- hut- and cry 
began 10 rw\ A group thai unbilled Cal- 
^ech's ChenuM Liihi- Pauling and Britain's 
Philosopher Bertram! Ru- M -ll brought suit 
in Federal |)i>tritt Court in Wa-hingion 
10 enjoin PefniM.* Secretary Mc Kirov and 
member- ol" the AFC from holding mure 
nuclear U*M>. They promised tit trv to 
bring >uir in ltnii-h .unl Russian courts. 
Uk». Ban-the-bomb marchers in Manhat- 
tan and London got a joint four-column 
headline, tuo-cnlumn pjiTure. on Vnjzv 
One of tin- ;uik'U^l \ew Xmk Jimrs-- 

"PKA4K WALkCks sroHl- MiLK^k ARMS. 

lor ill ol iu tirave wortK in public, tlu 1 
Adtnini>t ration bt^an shifting uiu'asily in 
private under the propaganda. Considered 
ah offer to nepot ia ic an end lo nuelear 
tests, with inspei *m, after the I'.S. test 
scries at Eniwctok. Even Secretary Dulles, 
who hnd argued that unwarranted I'.S. 



'Topajimda. considered 
it* an end lo nuelear 



rmament niijih; weaken Western re-i 
on. thought 1 he time had conic fur r 
nnd thought. At week's end EVe.-ident 
Ki-tnhower >el in mot ion a review of ihe 
I .S. position od disarmament to he read)' 
within three week>. 

THE SUPREME COURT 

The Judges or the Congress? 

In three related cases, the nine Justices 
ol ihr L'.S. Supreme Court last week 
wrote twelve separate opinions, >p|ji w\\\\ 



the constitutional safeguards that protect 
"individual rights. When (he government 
acts to lake away the fundamental right 
»f citizenship, the safeguards of the Con- 
stitution should he examined with sjiecial 
diligence." Added Warren: In some Si 
instances >inie thi.i court was est.ihli^hed, 
it has determined thai congressional ac- 
tion exceeded the hound*, of the f'onvtito. 



loaA when Ju>iice Robert Jackson began 
leudihii m public with Ju>t ice Hugo IJkick. 
As it happened, list week > ca>es had to 



In the dissent Jim ice Frankfurter said 
that to uphold the expatriation act "i> to 
respect the actions of the two branches of 
nur liovernmenl directly responsive lo ihr 
will of the people and empowered under 
the Constitution to determine the wisdom 
of legislation. Ihe awesome power of this 
court to invalidate such legislation, he- 




own prudence in discerning the limits of 
the court's constitutional function. inus.t 
be exercised with the utmost restraint." 
He look special exception to Ear! War- 
ren's citing ol the Si times the Supreme 
Court has declared acts of Congre>s un- 
constitutional. '1'hal. said Felix Frank- 
lurter. ad-libbing in hi> opinion, was not 
much to boast about — especially since a 
good many or those decisions had later 



Close Call on Contempt 



iiy weigiu 01 precetieni. lew principles 
in I'.S. law should he better settled than 
ihe righi of federal judges to enforce 
their orders and judgments by criminal- 
contempt penalties, assessed without ju- 
ries. Vet last week the Supreme Court 
it sell came perilously close lo denuding 
the judiciary of its summary criminal- 
contempt powers. In 1 7S1; the First Con- 



1)issk\tkr Frank ft ktek 

For nwesome power, resfrofnt. 

i do with ihe right of the C.S. to deprive 

, native-born Americans of their citizenship 

1 tor such acts as desertion or voting in the 

: elections of a foreign country. Dul in their 

sum and subsi ance, the Supreme Court's 

unvarnished differences went to a far more 

basic point: the power of the judicial 

branch of government to overrule the 

judgment of the legislative branch. 

The issue was mo>l clearly drawn in the 
case of Ohio born Private Albert L. Trop. 
who escaped from an Army stockade in 
1 Tench Morocco in 1044, wenl over the 
Inll. was picked up the next day. convicted 
ol desertion and sent out with a dishonor- 
able discharge. In 195J he applied for a 
passport and was refused on grounds, 
clearly supported by a congressional act, 
that his deserlion had cost him his citizen- 
ship. Chief Justice Earl Warren wrote the 
majority opinion, with Justices Hugo 
Hlack, \Vif1iam' (). Douglas and Charles 
Evans Whit taker joining. William Bren* 
nan concurred. Felix Frankfurter. Harold 
Burton, Tom Clark and John Marshall 
Harlan dissented. Ihe U]>sholj_^ to 4 in 
favor of citizenship for Trop. 

Wrote Warren tor the majority: "The 



gress. 1 0110 wing common-taw practice, spe- 
cifically gran led federal courts the power 
'to punish by tine or imprisonment . at 
the discretion of said courts, all contempts 
of authority in any cause or hearing Iwfore 
the same/ In iSuo the Supreme Court de- 
clared: "If it has ever been understood 
thai proceedings . . . for contempt of 
court have been subject to the right of 
trial by jury, we have been unable to find 
any instance of it. 

In at least 40 eases the Supreme Court 
has upheld the judiciary's summary crimi- 
nal-contempt power: indeed, it has been 
sustained by every Supreme Court Justice 
since 1S74 except William Woods (1880- 
S;>, James Byrnes < 11)41-4:), and some 
of those presently sitting. And during Jast 
years tight on civil-rights legislation, the 
Congress even overrode hitler Southern 
opposition lo give the courts limited pow- 
ers 10 enforce voting rights with the 
criminal -con tempt weapon. 

"Anomaly in the Law.*' The case con- 
sidered by ihe Supreme Court last week 
was l hat of top U.S. Communists Gilbert *. 
(ireeti_and Henry Winston, convicted un- : 
dcr the Smith Act in 1040, each fined $10,- \ 
000 and sentenced to five years in prison. X 
After sentencing, both jumped bail and 
hid oul for nearly five years. When they 
gave themselves up in 1956. they were 
sentenced to three more years apiece for 
their contempt of court in jumping bond. 
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The criminal-contempt convictions were 
upheld last week by the Supreme Court ^ 
but only by a 5-10-4 vote. 

The majority opinion, written by Jus^~ 
tice John Marshall Harlan, cited the over- 
whelming precedent upholding criminal - 
contempt conviction^ without juries. Jus- 
tice Willi j m J. 11 retina n reserved hi* opin- 
ion on the constitutional points involved, 
dissented on the ground of in>u'tn ient evi- 
dence. But Hugo Black wro'e a di-^cnhng 
opinion for himself. Chic? Ju-tue Karl 
Warren and William Hougla-. which 
struck at the foundation* of tin- judici- 
ary's enforcement powers. Wrote Black. 
"The power of a judge to inilict punish- 
ment for criminal contempt by mean* of 
a summary proceeding stand* a* an anom- 
aly in the law . . . \o official, regardless 
of his position or the purity and nobleness 
of his character, should be granted such 



nrnn in h 



"Sinew of the J,aw." What H11 

and dissent uuTTireihren did not 

was thai by at templing to wipe 
judicial decree the principle and 



ul centuries, they were arrogating to them- 
selves a very real sort of omnipotence. 
That fact was pointed out in an opinion. 
concurring with the majority, by lelix 
F^h.khKLer : "To be sure, ii i^ never too 
late for this court to corrcn a mwomep- 
tion ip an oc casional decision, j But j to 
say that everybody on the court has been 
wrong for 150 years and that that which 
has been deemed part of I he bone and 
sinew of the law should now be extirpate! 
is quite another ihing. Decision-making is 
not a mechanical process, but neither is 
this court an originating lawmaker." 

Closing the Book 

The Supreme Court also closed the 
book on one of the last of the Truman 
Administration scandals last week it re- 
fused to review the convict ions of Mat- 
thew J. Connelly, appointments secretary 
to President Truman, and The run Lamar 
("Sweet Thing") Caudle. Assistant At- 
torney Genera Mn charge of the Justice 
Department's tax division. They were 
fined $^.500 and sentenced to two years 
in prison each for conspiring to fix a tax 
case during their days in power. Although 
Connelly and Caudle can ask the Supreme 
Court to reconsider, their chances are 
indeed remote. 

CALIFORNIA 

Death on the Pink Carpet 

7*** her, wen arc like new dresses, to he 
donned and do fled at her pleasure. Seeing 
a fellow that attracts Iter, she's like a child 
looking at a new dolt. 

So wrote Hollywood Cossipisl Iledda 
Hopjier five years ago about the former 
Julia Jean Mildred Frances Turner, the 
former Mrs. Artie Shaw, the former 
Mrs. Stephen Crane < twice), the former 
Mrs. Bob Topping, the former Mrs. Lex 
C'Tarzan") Barker — better known to mil- 
lions as Cinemactress La 11 a Turner. La 11 a 
Turner had a daughter, Cheryl, to whom 
she pave gifts, money, luxurious living, 



in (hi> cim 1 the di 



exclusive schooling — everv thing, in fact, r\ 1 • e 

- t a normal upbringm-. UMnChlfig ipnng 

It week Cheryl Crane. 14 tall, fl Muring came to* California in belting 
n-haired and obviously an unhappy ^^mi riding. soaking storm*. They <wept out 
child, came home for Latter from t>j,ti s of the icy land mas* of Siberia gathered 
Happy Valley School -only to find her fury and moi-ture over the I\u ilic. homed 
mother. At I re*-* Turner i\\ the nv*Ut of cast and southeast along the jet stream. 
trying to discard her latent male doll. Hot roared in around Mann Count >'-. Mt. la- 
in (his cim" the doll wa^ unf 100 ra-y to malpai- in 100-m.p.h. gu-t-. In the tir-t 
throw away, he was hairilv handsome .;'. <la\- of Aprd. >an I rarui-m got j.ijo 
Johnny Slumpanato. ;:. a hum-around- in. of rain. Normal rainfall tur all of April . 
Hollywood wIiom' main ilaini to fame wa> 1.40 in. Rain cascaded down the city's 
a record as a pat of >i\-hit (iang-ier Muk spritaiutar slopev spilled krur deep into 
ey Cohen. Johnny and I. ana had (raveled downtown streets. On residential Mt. Su* 
Kurope togclher. spent two months in tro a strange sea of mud 100 It. lung :m<} 
Mexico. Hut upon tluir return Lana be- 2$ ft. deep seeped toward a touplr of 
gari, as a Beverly Hill*, cop delicately put apartment hou-es. In the tideland* corn- 
it last week, trying to "discourage his at- munilv of Alvisn, almost all of the 1,000 



hnny Slump, 
illvwuod wile 



ut dt -ix-hit (iang-ier Muk 



Kurope togelher. spent two months in 
Mexico. Hut upon tluir return Lana be- 
gan, as a Never!) HilU cop delicately put 
it last week, trvmg to "discourage his at- 



Lana Tirnkr, Stomivwato & Dai unrrK Chi:kyl : 

At the foot of a commodious bed. 



tenlions." Johnny Stompanalo j 
right annoyed. 

Last week Johnny Stompanato whisked 
up to Lana's lieverly Hills home in his 
Thunderbird. went raging in for a show- 
down. Cheryl Crane heard her mother and 
Stompanato arguing in Lana's bedroom. 
'Til get you if it takes a day. a week or 
a year!" cried Stompanato. Ill cut you 
up. I'll stomp you. and if 1 ran t do it 
myself. Ill Itud someone who can/' 
Frightened Cheryl went to the kitchen, 
picked up a 10-in. butcher knife, went 
to the bedroom. "You don t have to take 
that. Mamma," she said, and plunged the 
knife into Stompanato. He crumpled, 
fell dead on Lanas pink carpet at the 
foot of Lana's commodious- bed. 

Lana Turner called Jerry Ciesler. Hol- 
lywood's favorite lawyer. Cheryl Crane 
called Restaurateur Stephen Crane, her 
father, whom Lana divorced shortly after 
Cheryl's birth. Then Cheryl went quietly 
oft to the Beverly Hills police station. Lana 
Turner went with her. later returned 
alone to the big colonial house with the 
pink bedroom, where her wild sobs could 
be heard by people on the lawn out front. 



residents evacuated their homes lie lore 
4-I0-S ft. Iloods. Against four mile> of 
coastline near R tick 1 way Beach, the ocean 
battered in mighty 40-ft. breakers. 

Spring swept on across the state, 
wrenching at homes, uprooting trees. 
blocking highways and railroads, swelling 
rivers and streams and sngging levees to 
wrap up Northern California's wettest 
winter since 1S00. In the majestic High 
Sierra the storms piled new snow into 
20-1 1. dritls. marooned 1 .000 vacationers 
in ski lodges and Nevada stale line gam- 
Ming clubs, hogged transcontinental trucks 
straining across Donner Pass, treated 07 
passengers aboard Southern 1'acilic s crack 
streamliner City ot Sun Francisco to ,;o 
hours of well-fed isolation in a snowbound 
snow shed near the pass. 

In the irrigated Central Valley, spring 
soaked apricot trees, vineyards, alfalfa 
stands, tomato rows and the ho|*s of 
thousands of farmers. Sample casualty: 
the cotton grower, afraid that he would 
not be able to work his fields before the 
normal Mav 10 planting deadline; to 
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DID SUPREME COURT JUSTICES 



VIOLATE THEIR OATHS? 



W.V* 
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In the latest school case [the Little Roek opinion given 
Sept. 26, 1958], the Justices of the Supreme Court have 
rationalized their stand by logical analysis. 

At the outset of this revealing opinion the judges engaged 
in a bit of byplay which indicates that they are developing 
an inferiority complex concerning their own position. In the 
past, when the Court has handed down a decision, it has 
been the custom for one of the Justices to write the majority 
npiiiiou. If this is not deemed necessary, the Court has simply 
stated "per curiam" [by the Court as a whole] and then set 
forth the ruling of the Court. 

In the latest decision the judges adopted the peculiar 
method of listing the names of all nine Justices at the head 
of the opinion as if they sought to convey the idea that all 
nine men had jointly held the pencil that wrote the opinion. 
Then, in many places, the joint opinion emphasizes that all 



nine are unanimous. 



It almost seems that the Court was trying to say: "The 
chief justices of the State supreme courts disagree with us; 
a growing numl>er of lawyers disagree with us; a majority 
of the House of Representatives has expressed disapproval 
of our usurpation of power and the Senate let things stand 
by a margin of only one vote, but we— all nine of us— agree, 
and that alone makes it right." 

But the most interesting part of the opinion is the attempt 
to support with logic the proposition that any decision of the 
Supreme Court must be supreme. In such logical analysis 
there is an inherent demonstration that the Court is wrong. 
Let us review this logic and apply the logic to its ob- 
vious end. 

First, the Court stated that Article VI of the Constitution 
makes the Constitution the "supreme law of the land." From 
this the Court moves to Chief Justice Marshall's opinion in 
Marbury v. Madison, in which Chief Justice Marshall held 
that the Supreme Court was powerless to expand its own 
jurisdiction. Ignoring that portion of Marshall's opinion, the 
Court quoted only a portion of the decision which held that the 
judiciary was the branch of Government charged with "the 
duty of saying what the law is/* From these premises the 
Court then arrived at the conclusion that "the interpretation 
. . . enunciated by this Court ... is the supreme law of the 
land." Thus, the Court erected the following logical svl- 
logism; 

The Constitution is the supreme law of the land. 

r Info on OCR and PDF Compression go to our website 



The Supreme Court has the duty of interpreting the 

law. 

Therefore, the Constitution, as interpreted by the Su- 
preme Court, is the supreme law of the land. 

So far, many students of logic may well say that the reason- 
ing of the Justices is valid. 

The Justices then consider the duty of all State officers 
serving under the Constitution. First, it is pointed out that 
all State officers are required by Article VI to take a solemn 
oath to support the Constitution. From this premise, the Court 
moves to the stated premise that the Court's interpretation 
of the Constitution is supreme, Thereupon the Court erects 
the following syllogism: 

All State officers, under the Constitution, take a solemn 

oath to support the Constitution. 

The Constitution is what the Supreme Court says it is. 
Therefore, all State officers are bound to support and 

defend the Constitution as interpreted by the Supreme 

Court. 

Again, assuming the premises to be valid, many students 
will say that the conclusion is valid. 

But if this logic applies to State officers, does it not also 
apply to the Justices of the Supreme Court and all federal 
officers, each of whom is required by the Constitution tfflake 
an oath to support and defend the Constitution? 

When each of these Justices took their solemn oath prior 
to 1954. the Constitution contained the same words as it does 
today. Also, when they took their solemn oaths, the Constitu- 
tion had been interpreted by the Supreme Court. Accordingly, 
in accordance with the Gnirt's own logic, each judge sol- 
emnly swore to uphold the Constitution as it had been inter- 
preted by the Court on the day he took his solemn oath. 

When each of these Justices took their solemn oath, the 
Fourteenth Amendment had been interpreted on many occa- 
sions in a long line of decisions. Shortly after the Civil War, 
in the civil-rights eases and the slaughterhouse cases, the Four* 
teenth Amendment was held not to apply to individuals in cfvil 
matters but only to State governments in political matters. 

In Plessy v. Ferguson (1896) the Court had first held 
that the word "equal*' meant "equal," nothing more. 

In 1927, Chief Justice Taft, on behalf of a unanimous 
Court, held as to Mississippi schools that "it is the same ques- 
tion which has been many times decided to be within the 
constitutional powers of the State legislature without inter- 
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• • • Congress shows "some stirrings of disbelief in the Court" 



ventinn of the federal courts under the Federal Constitu- 
tion." 

In 1938, Chief Justice Hughes stilted the opinion of the 
Court and said: "The State has sought to fulfill that obliga- 
tion by furnishing equal facilities in separate schools, a 
method the validity of which has Ijccii sustained by our de- 
cisions'—Missouri v. Canada. 

Accordingly, when the Justices who now sit on the Su- 
preme Court took their solemn oaths of office, they made a 
solemn compact, in the presence of Cod, to uphold the Con- 
stitution as it had lx*en interpreted by the Supreme Court 
at that time "without any mental reservations whatsoever." 
Can we not, therefore, apply the Court's own logical reason- 
ing as follows: 

The Justices solemnly swore to uphold the Constitution 

as it had been iutcqirctcd by the Supreme Court at the 

time they took office. 

Such Justices have not upheld the Constitution as thus 

interpreted. 

Therefore, the Justices have violated their oaths of 

office. 

If the Court's logic is valid, the only proper rule is that, 
when the Court has once interpreted the Constitution, such 
interpretation becomes the supreme law of the land and that 
no man thereafter is justified in amending that supreme law 
unless the change is made by the people -from whom, alone, 
the authority of the Constitution Hows. Of course, the 
historical basis for such a rule is the fact that, when a decision 
has been rendered interpreting the Constitution, the people 
have had the power to accept the interpretation or to over- 
rule it by amendment. 

How the Court Was Overruled 

If they acquiesced a long time, the conclusion became 
clear that the people approved the interpretation. On the 
other hand, there have been outstanding instances when in- 
terpretations by the Court did not meet with the approval of 
the people and they did something about it. 

In its first leading case, Chisholm v, Georgia, the Court in- 
terpreted the Constitution to mean that a private citizen could 
sue a sovereign State in the Supreme Court, The Eleventh 
Amendment was promptly passed to overrule the Court's in- 
terpretation. Again, in the Dred Scott case, the Court held that 
the validity of slavery continued even though the slave was 
taken into free territory. After a bloody civil war, the Court was 
overruled and the Thirteenth Amendment abolished slavery. 

In 1896 the Court held that an income tax was unconsti- 
tutional; the people overruled that interpretation, adopting 
the Sixteenth Amendment. 

No such objection was raised by the people to the interpre- 
tation of the Fourteenth Amendment established in the 
civil-rights cases and the slaughterhouse cases shortly after 
the War Between the States, nor was any serious attempt 
made to amend the separate-but-equal interpretation, which 
stood firm for over 60 years. 

The supreme law of the land which most of the Justices 
iwore to uphold watt to the effect that "equal" schools were 
"equal" under the Fourteenth Amendment, that powers not 
clearly vested in the National Government remained in the 
States, Their constitutional duty was to defend the Consti- 
tution, as thus interpreted, against all enemies "foreign and 
domestic." Is not a person who violates his oath of office and 
leeks to amend the Constitution by illegal means an enemy 
of that Constitution? Apparently, the Court's venture into 
logic is no better informed than its previous attempt to justify 
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its position by reference to sociology as a basis for law instead 
of established precedent. 

Similarly, the same duty, as announced by the Court, ap- 
plies to all other national officers who constitute the two 
ot her coon I in ate branches of the Federal Cnvcrnment 

Mr. Eisenhower seems to accept the proposition that, ; 
President, he is an humble aeoMc who must tw>w and knock 
his head on the Hour in the presence of the Supieme Court. 
Such was not intended by the constitutional Fathers, who dis- 
trusted all men in office and expressly provided that each of the 
co-ordinate brandies should lx k courageous defenders ot the 
Gmshtution against each of the other branches. Washington. 
JcHcrsou, Jackson, Lincoln. Wilson and l*>lh Kooscvelts had 
the courage to oppose the Quirt when it usurped power. 

Eisenhower took a solemn oath to support and defend the 
Constitution, as it existed and was interpreted when he took 
oath in 19x53. Me has not done so. On each occasion when the 
Court has destroyed some part of the Constitution-ill favor 
of some vociferous minority bloc, in favor of Communists, in 
favor of the destruction of the sovereignty and republican 
form of government of the States-he has meekly txmed his 
head and acquiesced. 

When the history of the Eisenhower Administration is 
written, perhaps the lasting conclusion will be that it was 
during his Administration that the State governments were 
destroyed as federated States and all the power of government 
became concentrated in Washington. When it liecomcs thus 
centralized, the inevitable "man on horseback" will find it a 
simple matter to take over and rule as a despot. 

Many Romans were satisfied when the popular soldier 
Julius Caesar took complete control, but it was orly a few 
decades before Nero was wielding the absolute power that 
Caesar had erected. 

In Congress there have been some stirrings of disl>clief in 
the Messianic beliefs of the Court. The House voted to re- 
strict the jurisdiction of the Court in limiting the powers of 
the States, but the Senate, forgetting their solemn oaths to 
uphold and defend the Constitution as interpreted when 
they took office, voted by a single vote to do nothing. 

Roosevelt on Risk of Oligarchy 

Franklin Roosevelt, in one of his greatest speeches, said: 

"Now, to bring about government by oligarchy mas- 
querading as democracy, it is fundamentally essential 
that practically alt authority and control be centralized 
in our National Government. The individual sovereignty 
of our States must first be destroyed, except in mere 
minor matters of legislation. We are safe from the danger 
of any such departure from the principles on which this 
country was founded just so long as the individual home 
rule of the States is scrupulously preserved and fought 
for whenever it seems in danger." 

Apparently, the executive and legislative branches are so 
busy seeking votes from organized minority blocs that they 
have overlooked the positive duty that rests on their shouh 
ders to oppose any unwarranted extension of power by the 
third branch. They would do well to rememlxT the solemn 
words of George Washington in his Farewell Addrfts: 

"If, in the opinion of the people, the distribution or 
modification of the constitutional powers be in any partic- 
ular wrong, let it be corrected by an amendment in the 
way which the Constitution designates. But let there be 
no change by usurpation; for though this, in one instance, 
may be the instrument of good, it is the customary weap- 
on by which free governments are destroyed." f (ndi 
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V? By the same token. Conservative, 
moderate spokesmen for the South 
fcave expressed alarm over the weak- 
ening of national unity caused by a 
Aupreme Court decision on school 
fegregatioiuhasfii not upon the law 
%ui on vague, controversial sodro- 
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Criticism of tKe Court 



by Raymond Moley 




In the discussion over the American 
Bar Association's series of recom- 

I~*i *~ r* £ K*—'„l„*.* 

UlClluaUVIllS LU V^MllgIC;<» 1U1 rcglg-LCllJUll 

clarifying, limiting, and defining our 
protections against internal enemies 
and subversion, it was intimated that 
it i^^inwise to criticize not only the 
U.S. Supreme Court but any of its 
interpretations of the law. There are 
several good answers to this claim, 
some of which have been supplied by 
the Justices of that Court. 

The statement adopted by the 
House of Delegates of the ABA spe- 
cifically disclaimed any general criti- 
cism of the Court itself or any effort 
to limit the jurisdiction of that Court 
as defined by the Constitution. The 
recommendations of the House of 

F)**l*>Of^f*»c Aim tn hauA l"!nncrr*»« r*lar- 

jfy its own laws and to assume the pow- 
ers vested in it by the Constitution. 
For the Constitution in Article II, 
Section 3, states that **In all the other 
cases before mentioned the Supreme 
Court shall have jurisdiction, with 
such exceptions and regulations as 
Congress shall make." The only cases 
in which Congress may not "regulate" 
are named in the same section and 
axe not pertinent to the cases which 
were under consideration. 

THE BAR'S RESPONSIBILITY 

The bar in this instance is acting in 
its most significant role. A lawyer is 
something more than a plain citizen. 
He is by tradition and law an officer 
of the court and an agent of the gov- 
ernment. To refrain from guidance 
would be to shirk the bar's responsi- 



the public and to government. 

Among the recommendations which 
the House of Delegates has made to 
Congress, three are outstanding: The 
states should be permitted to enact 
and enforce laws to protect the nation 
and its citizens against subversion, and 
Congress should make clear that by 
enacting its own security laws it is not 
pre-empting the field; the Smith Act 
of 1940 should be amended and 
strengthened to include not only par- 
ticipation in organized subversive 
groups, but the advocacy of over- 
throwing the government, **or to teach 
the necessity, desirability, or duty of 

„w .& o 

throw"; and Congress should continue 



its committees on internal security. 
The ABA report points out the ne- 

the serious consequences of various 
decisions of the Supreme Court. 
These, in the holy name of freedom, 
have seriously impeded efforts to in- 
vestigate and legislate against sub- 
versive activity. 

In the debate in Chicago over the 
ABA recommendations some perti- 
nent evidence favoring the report was 
presented by Alfred J. Schweppe, a 
Seattle lawyer who has labored in-- 
defab'gably for years to provide public 
leadership through the bar. His evi- 
dence consisted of statements made 
by Justices of the Supreme Court it- 
self concerning the right and duty to 

ctihwu^fr t\tt* At*r*\*ir\T\K nf th** rnurts to 

merited criticism. 

VIEWS OF JUSTICES 

Back in 1898, Mr. Justice Brewer 
stated in an auuress tnat many criti- 
cisms may be "devoid of good taste, 
but better all sorts of criticism than no 
criticism at all." 

In 1941, Mr. Justice Black said in 
writing for the majority concerning a 
contempt case against The Los An- 
geles Times: "The assumption that 
respect for the judiciary can be won 
by shielding judges from published 
criticism wrongly appraises the char- 
acter of American public opinion . . . 
an enforced silence, however limited, , 
solely in the name of preserving the 
dignity of the bench, would probably 
engender resentment, suspicion, and 
contempt much more than it would 

ViumiiVV m-\,0^j-±s%*%.* 

Dissenting in the same case, Mr. 
Justice Frankfurter nevertheless said: 
"Therefore judges must be kept mind- 
ful of their limitations and of their 
ultimate public responsibility by a vig- 
orous stream of criticism expressed 
with candor however blunt." 

The late Mr. Justice Jackson wrote 
in "The Supreme Court in the Ameri- 
can System" that "criticism by the pro- 
fession" is one of the important criteria 
in appraising a decision's "real weight 
in subsequent cases." 

The Court is a responsible, human 
institution. To elevate it above criti- 
cism would be to create a tyranny 
above the law and ai_*c.» v e the govern- 
ment of which it is a part. 
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eleis. and we *[U"ic as follows: 

"*i lie |>ohticaI w^rk done bv 

Wei/mann h.tv hu'ii nothing short 



n.u\ and /;/>■ />< 



ftlllt .il i n LT 



ZlnlllMU 



huld nfi the dot a 
('-/ut. More ih. in (I 



/intent tei \ pott - 
J II llC lias treated 



" 1 litre is much personalia that I 

Knew Would interest \nil lint I 

ha\e ojilv tunc tor j word or two. 
Lewis Strauss, calm ancl genial as 
ever lias been the best possible help. 
Hilly 1 » l j 1 1 i 1 1 — who just bciorc mv 
arrival had left for Kiinmj . . . has 
■tklul Ms greatly, opening all the 
tl'H.rs that needed to he opened." 
On March U 191 S, on the letur- 
lu\!(l of the Lmhassy of the United 
St.ues of America, I'a'i is, Prance, 
Klix Frankfurter wrote Mr, JJran- 



tlMian matters lhat would alfcu .uiv 
(ioYenunent that might succeed 
IJo\ d ( leoi^t-. 

'\\ hat lutds t.. Ik t i, ,, u | n - } ns 

Qnnnnssion js to mate a fjjt uc- 
com pit of VMJial a\u\ euMn-mic ^u\ 
cultural life — .a least in Ms touuda- 
tjons— which would reiuler anv 
lVue Qui fere nee unptteiu to undo 
an existing nationality. 

"Wu/iniinn lias done this* here 
practically .single-handed. He needs 
all possible sup|*>rt — and money is 
a tremendous leverage of prestige. 
He should have that plentifully /* 



Tilt OlMi.lN Ot THE 

"lhe only way to induce the 
American President to ionic into 
the War I was to secure die cooper* 
ation of Zionist Jewry In promising 
them Palestine/* 

'President Wilson attached the 
Stalest possible inijxMtanee to the 
-»d\ice of Mr. Justice Louis j>ran- 
dcis." * 

* Christopher S\kes, son of Sir 
M-irk S\kes, wrote a l»ook, Tito 
blittlie* in Yitttu. Referring to the 
Haltour Declaration, on Page 1S\ 
S>kes let the eat out of the bag, and 
^e quote: "He (Malcolm) then 
told Svkes of a verv curious and 



]*>witIuI influence which Zionists 
could exert. One of President Wil- 
son's elosest advisors and friends 
was Justice Louis 1). F>randeis, a 
Jew with a passionate Zionist faith 
of a recent convert. . . . That Wil- 
son was attached to Prandcis l>v ties 
of peculiar hardiness, because, so 
the story ran, in his earlier davs the 
future President had been saved bv 
this man from appearing in a dam- 
aging lawsuit. It was said that 
Prandcis was regarded by Wilson as 
the man to whom he owed his ca- 
reer. . * „ There could Ik* no doubt 
thai Prandeis was Wilson's intimate 






The American Mercvky 



advisor, and Brandos was a Zion- 
ist. It followed that despite the liasch 
failure, a Zionist policy was in truth 
the way to capture American sym- 
pathy/ 1 Page l&J. . . . Malcolm re- 
plied: "The Question is, do you 
want the help of the Jews in the 
United States? The only way you 
can get that help is by offering Pal- 
estine to the Zionists." 

Mr. Wickham Steed (Editor, 
I Anion Times) in his book, 
Through Thirty Years mentioned 
Sir Mark Sykes and Mr. Malcolm 
as the two individuals mainly 
responsible for the Balfour Declara- 
tion. The Zionists carried out dieir 
part and helped to Bring America 



AH of the above, by M. S. Land- 
man— one of the top English Zion- 
ists — appeared in the February 7, 
1936 issue of The Jewish Chronicle. 

(A photostat of his whole article 
will be tent to those who send a 
contribution to MtRctmY so we can 
mail our magazine to many people.) 

Heretofore, Mercury has printed 
•onie of the damaging facts about 
Felix Frankfurter, We quote a few 
of them: 

"Theodore Roosevelt, who well 
knew that leopards do not change 
their spots, looked carefully at Felix 
Frankfurter in 1917, when Wilson 
began allowing Frankfurter to do 
bis White House investigating and 
reporting of IWW disturbances, i 
agree with your criticism of the 
ridiculous creatures whom Wilson 



puts into office/ he wrote Senator 
Henry Cabot Lodge in August, 
1917. Telix Frankfurter is an ab- 
surd misfit/ " 

"• . * In November 1917, . . . revo- 
lution-plotters of the International 
Workers of the World (IWW) 
had started riots among the copper 
workers in liisl>ee, Arizona. The 
kxa! sheriff and his deputies had 
rounded them up and tossed them 
over the Arizona State border. Le- 
gal Counsel Frankfurter's report 
to Wilson said that -'the right of free 
and unrestricted movement* of 
these IWW subversives had been in* 
fringed, should be restored, and 
recommended that such seizures 
and deportations from the State of 
Arizona should be * dealt with as an 
often sc against* the federal govern- 
ment. 

** Theodore Roosevelt, following 
publication of this W f ilsonian advis- 
or's ruling sent Frankfurter a let- 
ter, on December 17, 1917, in 
which be minced no words: 'You 
have taken and are taking, on be- 
half of the Administration, an atti- 
tude which seems to me to be fun- 
damentally that of Trotsky and the 
other Bolshevik leaders in Russia; 
an attitude which may be fraught 
with mischief to the country. . . ; 
Your rejx>rt is as thoroughly mis- 
leading a document as codW be 
written on the subject. No official 
writing on behalf of the President, 
is to be excused for failure to know, 

I and clearly set forth, tha t the IWW 
is a criminal organization. . . . 
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-«u vi.jHKiuiicr; arecii K ,ii;«l in tstration in his vest pocket 

excusing men precisely l,kc ihc Hoi- Hiss admitted that Frankfurter put' 

shcv.ksm Russia, who are murdir- him in" Wcstbrook I'edcr 1953 

en and encour..gcrs of murder; (P axo -H. August, 195S)* 
who arc traitors to their allies, to When Warren came into power 

democra cy, and to „vi iza.i,.,,. as i„ tllc Supreme- Court, he "lost |,„lc 

7p ,,- ?,/ h r . Um,0d SUUS ' ,imc in ^■mo., S iraiin^ that he was 

I (Page Ib-llo, K., iruar) , 195S) cm , iark „, lIp)n ; , { J C u . (i , f c;|rcc ^ 

ihc Carnegie ndovvment was Disregarding Republican advisers. 

e last play m Alger Hiss long, he promply ,».,«/, « «,„/?«/„ 

Mack record. The ngged uheel Felix Frankfurter, the shrewdes't 

suddenly went honest and Hiss was a nd most ggfe njalTDe^Krat 

caught. Eventually he went to pris- on the bench . Frankluner. wTu, was 

on tor the minor crime of perjury, an original incorporator of the 

• . • tven the appearance of Sit- American Civil Liberties Union in 

prone Court Justice Felix Frank- 1921, had long been searching for a 

Inner comwg full arch to testily way to scuttle the whole body of 

as a character Witness, was unavail- security and anti-cnmmuimt Iccis- 

™t? iT '"T r IU,t Casi *> Lltir ' n which successive Congresses 

» o„ -wo l,C TH ° f U f ason W3S - had P IacwI "P° n » h <= ™i°nal «n»»tc 

«rong (Page 20. June IW) books. He recognized that in War- 

nJrjT ™ kfu " cr ,s lhc lhirtl n-n's gnawing ambition be had 

member of the (Supreme) Court found his chance. Warren, himself, 

th?! k ,* rV< ^ . comi » uou *'y >-«er told how Frankfurter made 

throughout th.. pcthkI (since 1943). him feel at home on the Supine 

rceoS r i ,C,PatCd "J 1 CWC, . and hh bcnch « U " >k him in '>™« -ici-llv 
record shows prr-C^mmuntst votes, and helped him to secure qualified 

ocX M9 5 m «r ,1,st ' ( ;,gc 2 * ' , s r im , s - i° nc of t,ic *™u°™ 

"Fr^l f • r , , • . 1,allmar >« has always been to plant 

Frankfurter informed friends his own men in ke/positions under 

ha recogmtton (of Red Russia) other top government executives. 

as .n the bag because in tins mat- One of them was Alger Hiss.)" 

t<-r, at least, he had the new admin- (Page 7, August, 195S) 

What Do We Lite For.' 

It « not enough for a man to say that he lives. The question is. what .Iocs he 

who l ntl f?' n r H ''r bC ^"^ h " ins !'ira.ion? The wise man is he 

perim wh It" T, W, , lh h .' S co '"":"" i, y and H ' lks to ™ k < « loiter. The 

Eorkh™ S . ' thC ° Vct ° f hvi,, 8 is n " lhi "« l>ut «'«* '""st regard 

unL w. H? ln ' a ^ "I a " al,L We exi * m " d >- »' a «*c of coma 

unuss wc he of service to mankind.— F.smi s J. Davis 
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WHAT A STATE CHIEF JUSTICE 
SAYS ABOUT THE SUPREME COURT 



From a noted jurist conies a warning about 
the U.S. Supreme Court. 

A group of Justices, he says, is using judi- 
cial decisions to rewrite the Constitution. 

The trend of their decisions is described as 



creating a dangerous concentration of power 
in Washington. 

John R. Dethmers was chairman of the re- 
cent Conference of State Chief Justices which 
adopted a resolution criticizing the Court. 



by John R. Dethmers 

Chief Justice, Supreme Court of Michigan 



The role of the courts in tomorrow's America is fore- 
shadowed by their performance yesterday and tod;iy. Aware- 
ness of where we started, where we now ure and the trends 
\*hich brought us there brings prescience of our destination 
if those trends continue unabated. 

In all history no other people has enjoyed the equal of 
American liberty and freedom of opportunity. The Founding 
Fathers planned it so. They determined that here the state 
"shnnld vxist tor m:mv*K>t ir*au -f*w the strtte_. - -~ ,*- 

To achieve that end they knew it would not )h* enough to 
establish majority rule, a government by the people, for a\ 
times no other tyranny can match that of an unfettered, shift- 
ing majority, which Jefferson termed an "elective despotism/' 
To safeguard against this eventuality a written Constitution 
was adopted, limiting the powers of the majority for the pro- 
tection of the individual and spelling out guarantees of per- 
sonal rights. 

A further protection of human freedom against the dangers 
inherent in a high concentration of governmental powers was 
contrived by separation of those powers in three branches of 
Government and a division of powers between the national 
and State governments. The rights of the people were be- 
lieved, by our forebears, to be safest under a retention of the 
highest possible degree of local self-government. 

Having provided for this by express constitutional terms, 
they undertook to forestall an enhancement, through judicial 
construction, of the national powers at the expense of State 
and local governments or the people by adopting the Tenth 
Amendment reserving to the Slates and the people all powers 
not delegated to the United States by the Constitution nor 
prohibited by it to the States. 

Sir William Gladstone said of the American Constitution 
that it is the "most wonderful work ever struck off at a given 
time by the brain and purpose of man." Throughout the years 
a great reverence for it has developed in the American people. 
They have come to regard it as the guardian of their liberties. 
What a thrilling experience it is to view the original docu- 
ment, under glass, at the National Archives Building in 
Washington! 

The glow of that experience soon gives way, however, to 
the sobering thought that an inanimate parchment, however 
noble the sentiments inscribed thereon, cannot be self -execut- 
ing. For that, some human agency is required. Lawyers and 
fudges need not he told, but all too often laymen must, that 



it is the courts winch breathe the breath of life into its pro 
visions and m;ike its guarantees meaningful. 

Hnw often, at the instance of the humblest citizen, havi 
the courts uphold the constitutional rights and privileges o 
persons by denying validity and enforcement to legislate 
enactments violative thereof or by prohibiting the invasioi 
or curtailment of them by administrative officials. The court 
arc the final bastion of our liberties. As in the past, so ii 
_lo_mor£<!\yJ> Ame r ica t heir role wilL he vital^ ____ _ _ 

In the exercise of that all-important role, the courts pro 
eeed on no express constitutional authority. That they.shouh 
do as they do is, however, implicit in Anglo- American juris 
prudential tradition. How can courts decide cases befor 
them involving some claimed right under a statute or sonr 
grievance flowing from official action unless they determin 
first the issue whether such statute or action squares wit! 
const it vitional rights, guarantees or limitations? 

When, some decades ago, Brazil desired to establish 
new form of government, its people adopted a Const itutioi 
and, under it, established a federal union of States, both a] 
most duplicating our own. Despite the similarity v ,wl)ile w 
have continued to enjoy government by the pec^le* Br|fcil; 
history has been one of recurrent dictatorships. ^Wltat »wh 
lacking in Brazil, but present here, to make the constitution 
ally guaranteed rights of the people effective? The answe 
appears to be the tradition here that courts may decide case 
against the Government and for persons to enforce their right; 

A tradition such as this can survive only so long as it I 
sustained by public opinion. And it is so with the court 
decisions, upholding the constitutional rights of person, 
against infringement by Government. The courts are possessed 
of no armed constabulary to enforce their judgments. Thej 
decisions are given vitality and effectiveness only by tije foreO 
of public opinion, which even those in Government dare-, not, 
for long, to defy. There can be no doubt that, in past decades, 
the majority of the people has favored court decisions protect- 
ing the rights of individuals and has wanted the courts to per- 
form in that fashion. Once the public becomes disinterested 
or withdraws its support, court decisions will lose their force 
and we will have witnessed the beginning of the end of 
ordered liberty and our free institutions. 

One must experience some concern for our liberties, then 
In noting an apparent diminution of public confidence in th< 
(Contintied on page 92) 
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. . "Outburst of criticism" of Court "cannot be ignored" 



judicial process stemming from nut ion -wide attacks currently 
being leveled at our courts and, particularly, the Supreme 
Court of the United States. 

This, of course, has happened before. It goes back, at 
least, to 1803 and the case of Marbury v. Madison, in which 
the Court declared its power to pass on the constitutionality 
of acts of Congress. Presidential wrath was incurred, congres- 
sional threats to impeach the Justices ensued, and it was 
vigorously asserted that each branch of the Government 
should determine for itself the constitutionality of its acts, 
without ovcrlordship by the courts. 

Then came McCulloch v. Maryland, announcing the doc- 
trine of federal supremacy and the power of the United States 
Supreme Court to hold State action violative of the Federal 
Constitution. It was urged then that the Court be deprived 
of its power to review the acts of States, 

The Dred Scott decision of a century ago is still remem- 
bered as a contributing factor to the furor which culminated 
in the Civil War. In the 1930s a hue and cry was raised 
against "the nine old men/' traveling in the horse-and- 
buggy days, thwarting the will of a determined Chief Execu- 
tive with respect to social legislation. 

Present-day attacks, perhaps more virulent and widespread 
than ever before, emanate from a number of sources: from 
the halls of Congress, where it is felt that Court decisions 
have impinged on congressional powers; from States which 
see in the decisions a sapping of their powers and a gathering 
of them into the National Government; from sectional groups 
which view certain decisions as destructive of their social 

structures r and from persons everywhere who are" fearful ftraT — 

decisions are enlarging the national power to constrict the 
rights of law-abiding people and, yet, are weakening our 
defenses against the enemies of our free institutions. Whether 
justified or not, these feelings, beliefs, views and fears have 
produced a combined outburst of criticism which cannot be 
ignored. 

With the criticism have come proposals to curb the Court. 
These go to the very roots of our system. One would make the 
Justices subject to periodic reconfirmation by the Senate 
and another would empower the Senate to withdraw con- 
firmation whenever the judicial work of a Justice does not 
comport with the Senate's views as to what is "good behavior/* 
fixed by the Constitution as a condition to continued tenure. 
last would be judicial independence and destroyed our 
system of checks and balances between the three branches 
of Government, leaving a Court dependent on legislative 
favor and approval for performance of its role as protector of 
the rights of the people against governmental encroachment. 

Limiting the "Power of Review" 



Court of the power of review in several areas of the law. 



without 



tions were, thus, to be limited, the constitutional rights of in- 
dividuals and minorities could be made to depend on the 
will of the majority as reflected in Congress. That would 
mark the beginning of parliamentary, and the end of consti- 
tutional, government in the United States. 
. In view of the unlikelihood of success for such proposals, 
J*owever, it must be concluded that, for our liberties, the most 
serious consequence of the present controversy inheres in 
*Mhe unbridled attacks on the intelligence, integrity and mo- 
^-th/es of the Justices and on the Court as an institution of Gov- 
ernment. Subversives and those bent on the destruction of 
**ir system have as a prime objective the undermining of pub- 

^£J*L MCWI * WOILO KFOtT, Dm. If, 1951 



public questi 



lie confidence in the 



iense o| th< constitutional rig'its of persons As earlier ob- 
served, when that day comes we will have reached a parting 
of the ways with our eliriislnd freedoms. 

In warning of the dangcis of intemperate atlacU on the 
Court as an institution uf government and the guardian uf our 
liberties, I do not suggest that the Courts decisions nuv not 
be criticized or differences therewith expressed. 1 dissenting 
membeis oi the Court do so with apparent relish and re^dar 
ity. Citizens under a government by the people may and 
ought to do no less, if that system is to be maintained. That 
was a major object of the First Amendment guarantee of 
freedom of speech, designed to insure a Covemment sensitive 
and responsive to the expressed public will and wish. 
On this subject, Mr. Chief Justice Stone said; 

"I have no patience with the complaint that criticism 
of judicial action involves any lack of respect for the 
courts. When the courts deal, as ours do, with great 
public questions, the only protection against unwise de- 
cisions, and even judicial usurpation, is careful scrutiny 
of their actions and fearless comment upon it." 

State Judges^Vjew of Court 

This brings us to consideration of that portion of the sub- 
ject matter which, I apprehend, prompted the invitation to 
me to speak on this occasion. As is well known, the Confer- 
ence of Chief Justices, assembled in Pasadena lastjltifiyst, -^ 
" adopted a report preparcTThy itsT!on unit tee on Fed era! -State " 
Relationships as Affected by Judicial Decisions. 

At the outset, permit me to make these observations: 

1. Neither that committee, its report or the conference pre- 
sumed then, nor do I now, to criticize the Supreme Court's 
decisions in the troublesome segregation cases, 

2. It was not questioned that, with government under a 
Constitution made by its own terms the supreme law of the 
land, someone must interpret that Constitution and declare its 
meaning. It was acknowledged, and I reiterate with conviction, 
that no body is better suited to the task than the Supreme 
Court and no process is better adapted than the judicial proc- 
ess to the function of determining constitutional meaning and 
making constitutional limitations and guarantees effective. 

3. The conference's expressed alarm, and mine, at the 
noticeable trend toward increased national powers accom- 
panied by a diminishing of the powers of States and local 
governments relates not to mere sectional or selfish interests^ 
but springs from the same concern as that of our Founding 
Fathers that lilwrtys cause may lie lost in too high a concen- 
tration of powers in the National Government, and from the 
conviction that safety for the rights of man inheres in a dif- 
fusion of those powers and maintenance of the highest pos- 
sible degree of local self-government compatible with na- 
tional security and well-being. 

So long as we adhere to the determination of the 
Fathers that the state, the Government exists for man and 
notjiunjordie^itate, our lodestar in the consideration of ev- 
ery proposed extension or withholding of governmental pow- 
er must always be, "How will the cause of freedom best 
be served, how the rights of man advanced?" 

That there has been a trend toward centralization in Wash- 
ington can scarcely be gainsaid. Challenged at mileposts 
•long the way, it has advanced under the green light of judi- 
cial decisions. Time will not permit mention of them all nor 
a thorough analysis of any. The first relates to the rule long 
adhered to by the Court and redeclared as recently as 1936 
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that neither the f<-der;d nor Stale government muy tax the 
income of officials or etnplo> rs of the other, on the principle 
that a tax on ini-onir is a tax on its source and that the one 
Government may not Irvy a tax which will impose a burden 
on the governmental activities of the other. 

This was overruled by a \W\H decision. That a bnrden 
was imposed upon the States by this judicial change in the 
law is evidenced by the subsequent necessity for increasing 
tlie salaries of Stale employes in an amount commensurate 
with the resultant tux exaction. 

Of more recent vintage* is the Supreme Court holding that 
Congress has pre-empted the field, leaving no room for the 
State ant isuhversive laws found in the statute books of 42 
States, and a companion decision emasculating a State statute 
empowering its attorney general to investigate subversion ana 1 
examine witnesses in that connection. 

Two others upset State action denying admission to the 
bar to two applicants who refused to answer questions con- 
cerning Communist affiliation. Lawyers are officers of the 
State courts, admitted by them and under their control The 
manner of this recent invasion of that relationship by the 
federal court has proved startling to members of the l>eneh 
and bar as well as the public. 

Ruling Against a School Board 

Equally disturbing to those concerned about local govern- 
ment is the action of the Supreme Court upsetting a local 
schem] boaraVs_disruvssaJ. of ^iin^employe for Jnvoking Jhe. Fifth 
Amendment and refusing to answer questions put to him in 
an authorized inquiry concerning Communist activities. 

A number of fairly recent cases construing the interstate- 
commerce clause disclose a judicial shift from the original 
position that the regulatory power of Congress extends only 
to goods moving and persons actually engaged in interstate 
commerce. The later holdings are that that control extends 
to anything or anyone engaged in that which affects inter- 
state commerce. Accompanied by new decisions applying the 
pre-emption doctrine also to the field of labor relations, the 
result is that we now find national action controlling, and 
State action excluded, where formerly the Court had held, 
either directly or in effect, to the contrary, namely in such 
areas as production or processing of goods before entering 
commerce and, as well, after having come to rest following 
movement in commerce. 

The Court also upset a long line of its decisions by holding 
in 1944 that the writing of insurance is commerce subject to 
federal control under the commerce clause. Thereafter Con- 
gress passed an act restoring a measure of State control over 
the industry. Then, there is the case holding, in effect, that 
a farmer's raising of wheat for consumption on his own farm 
is commerce, subject to federal regulation. 

Federal law even has -been held to extend to the relations 
between a local automobile dealer and his repair-shop em- 
ployes, excluding the power of State courts, acting under 
State law, to enjoin unlawful picketing designed to compel 
the employer to force his employes into a union* 

A State statute armed at preventing strikes and lockouts in 
public utilities has been upset, leaving States powerless to 
protect their own citizens against emergencies resulting from 
suspension of essential services, even though such emergency 
be economically and practically confined to one State. 

Even the employment of a window washer in a building 
in which office space ii leased by a tenant engaged in inter- 
state commerce may, by reason of the latter fact, be subject 
to federal labor law to the exclusion of State control. 
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Interpretation tif the Fourteenth Amendment has open* 
up whole new vistas for federal judicial review of crimina: 
convictions in State courts, in a manner and to an extent un- 
til recently unknown to legal and judicial thinking in thi 
country and with interminable resulting delays in bringing 
the wrongdoer to final justice. St;tte convictions may be an< 
now are upset in Washington for too-speedy justice, for non 
appointment of counsel for the defense, for failure to prnvid* 
the accused, on appeal, with a transcript of the trial at publif 
expense, etc. 

As the ambit of federal judicial authority is thus constant 
ly widened, we may get a glimpse of things to come. Already 
in lower federal courts, it has l>een urged and those court; 
have considered whether a State law prohibiting publi< 
employes from belonging to unions is violative of the due 
process, privileges and- immunities and equal -protectioi 
clauses of the Fourteenth Amendment or abridges the free 
dom of expression and association guarantees of the Federa 
Constitution; or whether treaties of the U. S., made by thi 
Constitution the supreme law of the land, may supersede Stat< 
and local law governing matters of local concern; or whether 
a State may proceed with removal proceedings against th< 
mayor of one of its cities for malfeasance while criminal pro 
ceedings on the same grounds are pending against him. 

These are part of the body of decisions giving rise to a con 
cent that, by judicial construction, national powers are beini 
too greatly and dangerously enlarged and State and loca| 
power correspondingly contracted. Of this trend, the Confer 
-ef*co of Ghtef- Justices- undr many-others "have $pofcen~wirJ 
consternation. Great judicial self-restraint in this critical flek 
of federal-State relationships was enjoined upon the Suprem 
Court by the members of the conference. 1 concur. 

If Jefferson were to reappear on the American scene today 
would he feel impelled to say, "I told you so," pointing to hi: 
language of 1823: 

"... there is no danger 1 apprehend so much as the con 

solidation of our government by the noiseless, and there 

fore unalarming, instrumentality of the Supreme Court. 1 

Why Court Decisions Change 

What, you may ask, accounts for this change in judicia 
holdings with its resultant change in federal-State relation 
ships? If, as commonly supposed, courts follow precedents 
how can these latter-day decisions be explained? In this con 
nection, comments of Mr. Justice Owen J. Roberts in 194< 
are pertinent. Said he: 

*T have expressed my views with respect to the presen 
policy of the Court freely to disregard and to overrule con 
sidered decisions and the rules of law announced in them 
This tendency, it seems to me, indicates an intolerance foi 
what those who have composed this Court in the past hav 
conscientiously and deliberately concluded, and involve! 
an assumption that knowledge and wisdom reside in u 
which was denied to our predecessors. . * . 

"The reason for my concern is that the instant decision 

overruling that announced about nine yeJrs ago, tends tc 

bring adjudications of this tribunal into the same class as 

restricted railroad ticket, good for this day and train only.' 

At root of the problem is a difference in concept of th 

proper function and role of the Supreme Court. The Court i 

divided into two competing judicial philosophies. Let us ex 

amine a bit of the thinking of each. 

First, there if the language of John Marshall, who said: 

"Courts are the mere instruments of the law, and cai 
will nothing. . . ♦ Judicial power is never exercised for th 
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purpose of giving effect t<> tin' will of the judge; always 
for tin* purpose of ^imih; effect to the will of the legisla- 
■ *ttre, or, in other words, to the will of the law." 
Mr. Justice Frankfurter in-cut l> wrote: 

"The Constitution is imt the formulation of the merely 
persona! views of the members of this Court. . . ." 
Mr. Chief Justice Hughes said: 

"Extraordinary conditions do not create or enlarge con- 
stitutional power." 

The great constitutional authority. Judge Thomas N. Coo- 
ley wrote: 

"What a court is to do, therefore, is to declare the law 
is written, leaving it to the people themselves to make 
such changes as new circumstances may ret pi ire. The mean- 
ing of the Constitution is fixed when it is adopted, and it 
is not different at any subsequent time when a court has 
occasion to pass upon it." 

Similar views often were expressed by the Court in the past. 
So, in 1889, it said of the object of constitutional interpreta- 
tion that it "is to give effect to the intent of its trainers, and 
of the people adopting it." In 1905, the Court declared: 

"The Constitution is a written instrument. As such its 
meaning does not alter. That which it meant when adopted 
it means now. . . . Those things which are within its grants 
of power, as those grants were understood when made, arc 
still within them, and those things not within them remain 
still excluded/' 
In 1936, Mr. Chief Justice Hughes wrote: 

"If the permle desire to give Coiigress the power _to rc,gn- 
~~ "iaTe Industries within tKe State, and the relations of em- 
ployers and employes in those industries, they are at 
liberty to declare their will in the appropriate manner, but 
it is not for the Court to amend the Constitution by judicial 
decision/* 

These statements are expressive of the traditional concept 
of the rule governing Court construction of constitutional 
provisions, held by an earlier Court and perhaps still shared 
by some of its present members. This represents the doctrine 
of judicial restraint. 

Theory of a "Pol itical" Court 

In opposition are those on the Court, with disciples notably 
among the writers and professors of law, dedicated to judi- 
cial activism. The theme of this group has been succinctly 
stated by one of the professors. It is this, **The Court cannot 
escape politics; therefore, let it use its political power for 
wholesome social purposes." They seize upon the statement 
of Hughes, in his 1907 Elmira speech, that the Constitution 
is what the judges say it is. Can it be concluded from this 
that the Constitution may be made, by judicial fiat, to mean 
whatever the Justices want it to mean? 

That was not the import of the Hughes statement or speech 
nor does it comport with his judicial writings. It is the position 
of the judicial activists that the Court is free to interpret the 
Constitution in the light of current philosophies, psychology 
*nd political and social doctrines regardless of the original 
Intent of its framers and adopters. One of the Justices of this 
group has written, "Stare decisis"— that is, the rule of fol- 
lowing precedent in the decision of cases— "must give way 
before the dynamic components of history/ 1 
The dean of a noted law school has written: 

M It will not do to say that, in construing these provisions 
of the Constitution, the Court should be limited to the 
meaning the terms had when they were written. . . . The 
scope and meaning of the provisions of the Bill of Bights 

1 6£6m&mPdtm&toM$1o our website 



evolve, like the meaning of other constitutional terms, and 
other terms in law. They are stages in the organic process by 
which ideas flourish or languish as new generations find lor 
themselves new and valid meanings for the old words." 
The late Professor Thomas Heed Powell wiote of the differ- 
ing approach to the law of the two schools of thoiiejif. that 
tin 1 difference between them is in their concept ion > of the 
proper scope of the judicial function, the one having a lean 
ing for getting the result in the particular case as if it ueie 
a legislative choice, but the other, on the contrary, having a 
leaning to respect the outlines and many of the details of an 
established legal system. 

Gentlemen, in our consideration of the role of the courts 
in tomorrow's America we have noted, as suggested at the 
outset, the place of our constitutional beginnings and our 
present position, observed trends which brought us there, 
and gained a glimpse nf the destiny to which their continua- 
tion may bring us. Shall the trends Ik* continued, retarded or 
arrested? Shall it be held again, as the Court once said, that 
"The Constitution, in all its provisions, looks to an indestruc- 
tible union of indestructible States"? 

Threot to "Personal Rights" 

You, the American people, must make the final judgments 
on these matters. As you do, mark well what the philosophy 
of the judicial activists may portend for the liberties of the 
people and our free institutions. If the Court ; " *" l —~* *-- : ~ I ™ 
— Ltitwle 4ft-d ctermmii i gTrnrstrtntifflTTi I meArftnfc anu, as some 
suggest, may find it elsewhere than in the language of the 
Constitution itself or may ascribe a new meaning thereto not 
intended by the framers; if, as urged, the Court is to exert a 
political power to achieve the social ends it deems expedient 
what will remain of constitutional restraints on Government 
and constitutional guarantees of personal rights and litnTtics? 

Shall not these be left, then, to the whim and caprice or, 
at best, the good intentions of men, be they judges, legislators 
or administrators of the law? It was not for this that our fore* 
fathers fought nor for this they framed the Constitution and 
its Bill of Kights. 

One of the chief responsibilities of citizenship, essential to 
survival of a government by the people, is to become informed 
about government, to arrive at conclusions, form convictions 
and then make a worthy contribution to the great body of 
public opinion which ultimately makes itself felt in the halls 
of Government. So, if per change there be courts with ears to 
the ground, even there may the voice of an informed people 
be heard. Thus may the issues here considered be resolved 
and thus may government and constitutional rights in the 
future be what you, the people, want. 

Let me conclude with a repetition. If the courts are to con- 
tinue performing their greatest role of preservers of the 
people's Iil>erty and freedom, they must have the support of 
an informed and understanding public opinion. As Charles S. 
Rhyne, ^immediate past president of the American Bar Asso- 
ciation ,' lias said: '"Our system 6F government is no stiouger 
than our courts, and our courts are no stronger than the 
strength of the public's confidence in them." There is no 
greater claim on citizenship. Gentlemen, an awesome obliga- 
tion is yours. The role of the courts in tomorrow's America, 
and the future of America itself depend on what you and 
Americans everywhere do about it. 

. f °I?J°' n 5 h JFuH f»jrf of on addritt by Justice DttHmers 
before the Congress o7 American industry in New York 
City, Dec. 3, 1958. 




\ < ttt ttkoroufk a cue against 

Vbwtituttoi* that own the left winters hi the Ameri- 

k ?bls tairf stater j£fl§ij& ■:■ &:^£§$**'?:: : /*ft* *^. . \ 
*Ibt paralysl* «ff «* fnten^^ectirity gram largely 
construction and Interpretation centering around tech- 
emanating from our judicial process which ttw 
«el* to' de6b«y f yet use Ml refuge to nyfc. 
i their diabolktfol#ecta:w*- v- ,^; I v> ^ ^ -^ 
flie majority ki the Supreme Court '%mi to Ignore 
> world in which they » w*n as we $ve. It prefers judicial 
matism to a realistic appraisal of the danger to which 
country finds itself. National security has been weak* 
^ Hfy Supreme Court decision* In such cases as Fennsyt 
ratal* *. Steve Nelson, Communist Patty VSJL v Sutover*' 
IslveArtMtfesCtotix>l Board, Wa 

ffencks v* IX&, and about a *n«f more cases, moat of them 

[between 1956 and 1968; that Is, stoc^Eari Waran became 

fCMef Justice cf the United States. '/ : "^- v 

H* difficulty is ti*t the United States Supreme Couc| 

jat 1* the faiajodty— Ignores the fact that this natSttJ* 

«t war— a coWi war at present-^with Soviet Russia and that 

tftft countay maintains a fifth column and ah espionage 

faaization in this country wWA must be rooted out 

The report calls attention to facts which the S-, 

hasigaorefe : ^v— "-^v '-V;. "7 ; -*-;.f :. &:£ 

"The 06mmunl«t blaster plan for world conquest b*j{ 

©tiffined bytwth Lenin and Stalin as entailing the lfc$ 

gnashhg and o verthrow of all non-Soviet goverar 

' ,tho^ of OmtBriiatnatvl the Uidted States, 

this overthrow and to prepare for It hi each 

rinunlst Party lito-ijlake transmission belts* of 

non-party agendas tor the fiffurion of thf Com 

t Weakening the ceuntry to be wvefthrowit 

become an his torical fact to whkji once 

can t^stfly* tJeed wt w^e more 
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f^AA^wJf P*tiwH7 ino . 

and a^oir oTlegai ailefts 

recogaliei worth. Barly to Us career 

he tuftt^utttiittoul tow nd la^ 

served on various Important Judicial 

•K>* v - *']* *x.^ #,,#., .-;'-*■ > .,^ '/ 

SO MANY PEOPLE have askedme for 
the quotations which I nsed In Chicago 
before the House of Delegates of the 
American Bar Association during the de- 
bate on criticism of the United States StK 
preme Cqurt in connection with the Re- 
port of the Committee <?n Communist Tac- 
tics that I reproduce them herewith;' 

Mr. Justice Brewer to his Lincoln Day 
Address. 1898, (15 Nat Corp. Rep. M>» M9) 
said: , ^>->>j. " »;■* -'-V ** <> !> ■■' - : f ' ■*' < * ^■'^' 
, ^t is £ mlstttele sifpeoe tta* ^ 
- Supreme Court Is either honored or 
helped by being spoken of as beyoad 
criticism. Os the contrary* tte life, 
Md character «f Us Justices should be ; 
the objects of constant watchfulness 
by all, and its judgments subject to the 
freest criticism, the time Is past in 
4fce history of the world whs* mj **- 
|ig man «r body of me* can be tt£ 
'on a pedertal and decorated with *r 
halo. Trri, many criticisms may be»> 
]|ke their authors, devoid of good 
tasfte, but BETTER ALL SORTS OP 
CRITICISM THAN NO CRITICISI* 
.■*■ AT ALL* The movihg waters are Mfc 
**t life and health; eOUr fe the tfflT 
waters to stagnation and death,* ' «#?■ 
.. lb Bridges^* Oflttortda, 114 tf. fc' 
<|*41)-4he lips Angeles Times eoote 
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LSSUMPTION 'ttrfW^ 
►R THE JTJDICTaSYTJn ^ 
BE WON BY SHIELDING JUDGES ^ 
FROM PUBLISHED CRITICISM I 
i. WRONGL* APPRAISES THE CHAA* V 
iCTEB OF AMERICAN PVBUO 
OPINION. For It H M prised Amert* 
>c*a privilege to* speak «te f i ml*d, 
- although not always with ycrf cc f fo od 
taste, on all public Institution* And 
an enforced silence, however bmHed, 
... Mlely is the name «C preserving the 
'; dignity of the bench, weald probably 
engender resentment, suspicion, and 
\ contempt much more than Jt would 
enhance respect.** : : . *.' \% ../ ■' ' -. v V l/ 
L In the same case Mr. Justice Franiturt- 
er, Ihough dissenting on other grounds* 
Agreed with this basic concept in the fol- 
io wing words: /.--.-. 

"Just because the holders'*! judi- 
, clal office are Identified with the in- 
■ t terests of justice they itftiy forget their 
common human frailties and fallibili- 
ties. There Jiave sometimes bees 
'" martinets upon the bench as there 
have also been pompous wielders of 
\, authority who have used the pa^apher* => 
. ~ nalla of power hi support of what they r 
r called their dignity. THEREFORE * 
V. JUDGES MUST BE KEPT MINDFUL 
. OF THEIR LIMITATIONS AND OF 
i THEIR ULTIMATE PUBUC Rn- 
SPONSIBILrrY Blf A VIGOROUS 
STREAM OF CRITICISM EX- 
PRESSED WITH CANDOR HOW- 
EVER BLUNT." „-■/-. /,.■-'/;■ .* V- 
', And he then fortified his Wtetnent by ^ 
quoting Mr, Justice Brewer's iSM Lin-*" 
coin Day Address as above quoted. T :\ .'* 
The late Mr. Justice Jackson, who rea-^ 
dered many valuable services as a mem*" 
her of the American Bar Association to | 
the date of his untimely death, In his last 
I boot "The Supreme Court In the Amerl- 
14 can System" (Harvard University Frew, 
■;■ 1955) affirms the essentiality of profea- 
, atonal criticism, flee for exanyile, .the 
| quotation reprinted in the February, 1958, 
: issue of the American Bar Association 
[ Journal, page 189, in which he singles out 
\: "acceptance or criticism by the prefer 
: aion" as one of the important criteria Utt 
. app raising, ,a de cisi on's "real weigh t hi 
t gubWTHSSTcaeed/^ - 
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i veratty Prtsa, 1W8) _ 

^«* biographer of Mr. Justice Rooa, 

1 - L - "Ike justice* fhamseMsW*^ 

£- W asstess to Madk ent know- 

* the Court's activity thaa are 

tain ef Its self -appointed 
**U 1988 Justice State WftS «M 

disturbed by the dtt* atfnrffay 

Senate gave Mr, Higher* *e 

Stone regarded it as (yiAefoe 

Vholesome ttterest* ■ what 

Court was doing.* 1 bate me . 

the Justice commented, *with the ^^| 
^- plaint that criticism ef - judicial 'w&9* 

tion involves any lack, of respe ct tor H 
'file <Sourts. WHERE THE OOUKTM 
; DEAL, AS OURS DO, WITH GREAT ^ 
" * r PUBUC QUESTIONS, THE ONLY J 
v ' PROTECTION AGAINST UNWISE If 
.. DECISIONS, AND EVEN JUDICIAL m 

USURPATION, IS CAREFUL KBO?.** 
: TINY OF THEIR ACT I O N AND 

FEARLESS COilMENT ON PT/ ! _ 
:. was not horrified In 1817 when Presi- 
dent Roosevelt wettl wm *to tottrt-; 

nacfclng spree* Then, as In 1888, he' . , 
e* believed ttiat even the unjust aMadW4tl 

on the Court had left %* scar/ toat 
»'- *the only wounda fro«i wWch Hwpj 
! suffered have been sett-inflicted-'* -™ 

The severest critics of the courl'a^ 
4 jorities over the years Ij^ve been ltd 
1 senting members, whosd rights quad W_ 
In this respect do not differ from thoqp . 
-an ^ memb er Of the bar $T ti tV»^ ^, 

in public, a -V^'^^^*^^^^^ 

; Author or 

Editors 
! Title: 



Class t or 

Characters 

Paget 
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dence Mmitor 



l can public^ 
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duston* JfUtt *j8fce * the QMtf id» not -agree 
W»s tftew,** ***** e*o praiaa* to de- 
bate this tens iagto > Worm himself a* to 
vhrf alternatives '$ere opett to -tilt 'Court ind 
Whet impelled th#"Caurt to tte c*«*ie H took* 

Mr. Raukto np^gntosd *# ** ftaase "equal 
pQytection 



"the 
general welfare a* the TWW^^ 
vejiient va^enew/* ^ha aptbdrs of the Ftoir-jj 
teenth Amendment wer* afintag at racial discrim- 
taationitytfte states to a tety geoetoil way. They 
left it to Congress anb the Supreme Court to put 
meaning into tfce : Amendment <and net, aa Mr. 
Kankto noted* *to talc* h pot 1 * tt the Court did 
not Interpret then yegue phrases to accord with 
the increasing public awareness of liberty and 
equality of. rights, the Constitution would soon 
become a dead, relic instead df a legal guide to 
the future. - : v$>- ;£■'"■ >■'■' <y 

^ Is also Important to remember that tbe Four- 
teenth Amendment in /Its. application to raciat 
discriminations, had undergone a long 4ine of 
growth *V-to the words of Justice HeUnes— before 
$e segregation case* reached the Cqprt* Follow- 
tog this line of greWth, as toeeetf H? the' Solicitor 
q«erat it h tffflcult rf eee jtow the Court could 
lave avoided fls desegregation decision without 
suddenly reversing tt£ course * Jwd begun 

"m before. - • 1 "-<v/S , *^/W^;-">. i vv{ 1 
Aftcordlng to Iff. Raniin three poc^Je courses 
open to the Court . It fcotf d hav% followed 
the separate^but-equal doctrtoe of Pt4$sy o. F$r- 
>*«. But the C<mrt had a duty, the Solicitor 
General Insisted, to reexamine the validity qf that 
'doctrine "in tbe light 'of later experience, greater 
[wisdom and understanding.'* Wben It did *>, It 
iWuU Dot reconcile that doctrine either wttU^tM* 
Kourt's more recent decisions or. with thi mof^ 
[amta national qonsciouyhass of dvir rights thit 
Wxiited to """ ' ~ 



mom 4mcaea to^jp< 
<were dsaWfrem flamgllifc courts , 
which used then "to toeet the *ee4 
ia case* Wrto ffifc fcliefe fedteto 
ibgHy tojraryt ng cjreunstaite ea gg^ 
zlie deitom for %Mf& the Saprahe 

line with fts greet ttsttonil gfttftti of 
the rigwa ef tbe 'fff^/4m 

lue a campaign of ' " 

contemplate thia Qietight thrown wis 
Bolidtor Gerfetf*; *>^^ J^,$ ' 

Ws would ba stocked to lam that toe 
d been reached bf bribes «r other 

interested parties either, within , 
ie Government, htt long qoatymtf, pMc 
cks may cause an even more serious J — 
► the Court althoueh it be an insidious 
direct effort to affect its judgment/ 
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fllumineted 

* fair a 

** ftr m jny *tcent 
mud disclosing the * 
jpsjlsians of the present justices* 

? iCbt cum defined the extent 
• 'jsjf; the Constitution's guarantee 
S^einstoVwI^ Jeopardy. Bhtef 
" the jwtices took the view that, 
^consistent with the Constitution, 

* tete and tat IWtfil Govern- 

ettUth* same man for the" same 
trammel act Three Justices took 
the opposite view* 

Tlu principal opinions 
written by fee two senior Jus- 
tices who for many yean have 
led the opposing views within 
th* court Of what Ita role lhould 
be* It waa Justice Felix Frank- 
furter for the majority, Justice 
Bugo U Black dissenting, 



■The opinion of the court i 
1 00 te aay that many/ 
; bad adopted statutes barring a' 
;t prosecution if the J '~ J ^~ * — * 
'baa feeaa tried tar 

crime e ls ewh er e. Justice 1 
. . furter concluded that tbe ; 
F tarn was a cemptteete* es* beW 

% w»»H ^ritb by state stglsfte- 

tares m the light of unfolding; 

ex perien ce than hy the ; 

Oonrt, 

I 1 ! ^To Juatioe Black the: 
raa cesontiaflr one of indtfti 



flu L 




Justice Frankfurter wrote the] 
Opinion affir ming the Illinois 
ecstvlction of a robber of a 
savings and loan association 
*xho had previously been acquit- 
ted by a Federal Jury of the; 
same robbery. t Joining Juatioe 
Black in dissent were Chief Jue-| 
£ce Karl W*rren and Justice 
WflHam O. Douglas. 
' the Frankfurter opinion dealt 
at length with precedent—cases 
related to though, not ssactly 
covering thai one. But his cen- 
tral theme was federalism, tbe 
division of authority and re- 
sponslmltty la the American 
system between state and Fed- 
sovereigns. - . v -> 
tte aay that a tVeral prose- 
cution constitutionally bars any 
future state trial. Justice 
Frankfurter wrote, would per- 
mit the displacement ef the 

from their primary 
rponrfbiUty to fight crime; His 

words were "a shockln, 




untoward deprivation of 

Lo right and obligation of 

to main tsJi Bflsr^* 

within their coaHnmr 



rights and not of 
n#ntal powers. Be wrote 

'Vie court apparently takes 
the position that a second trial 
for the same act is somehow 
less offensive if one of the trials 
is conducted by the Federal 
Government and the other ,by 
a state. Looked at from the 
standpoint ef the individual 
who is being prosecuted; this 
notion Is too subtle ior few to 

g*VP. * .• ** *J| 

*^na court, without denying 
the almost universal abhorrence 
of such double prosecutions, 
nevertheless Justifies the prae- 
tfee here hi the name ef fed- 
eralism/ This, it seems to me, 
is a misuse and desecration of 
the concept Our Federal Union 
conceived and /created to 
establish justice' and to 'secure 
Jhe blessings of Hberty/ not to 
destroy any of the' bulwark* on 
which both freedom and Justice 
depend." 

Those opposing views, th the 
double - jeopardy cases wi 
merely the latest expression of 
themes sounded again and again 
by Justices Black and Frank 
fijrjErJn their mi 
decades on the court 
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experiment temains ,s> 
nrinctnle ■ arl^Bi JoaoSe 
farter, even when tm 
at bind Is termed 
rights" .setter than 
ree^ihtftan** - ■**- V r,^i^ 
9ha Juatioe Is detpry Itosswy] 
koot the loam of nine kfetsosi 
appointees tieing the bancs) sj 
the political branches of -ssjt> 
at by what he isassi snssji 
be abaomtist mterpretatione of 
the Oopstitntion Mbc 
thin view » Jiss ,^res* 
for the Federal system, his 
tog that issues should be 
cided at ft* local level rather 
than by s^ court in Wa shtn gfisj J 
For Justice Black, great, gov? 

ea— a power 1 he 1 ri^Smm l 
than Justice 

nothing to do with 

it action restraining 

liberty. 
He sees the Constitution 
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absolute guardians a servant of 
Of such rights 41 fret speech, ety. HI* view of state and l*cV 
from ietf^hftrliri^iiF etal government* as 
and Judy trial. In these ereigntie*,* entirely sapors**; 
be sees bo necessity, aj ha* been much cvtUotad % 

Juitioa jrrankfurt«r f to political -" ■ > '■ *-* 

weigh the need* of government And there are portion* of the 
against those of tha Individual Black opinion that 
because tot bettevea tha Oanatt- ba called 
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tottahaa decided to favor of held by soino observer* hera. JN* 
tha individual ■ \±* *. - v example, a foreaast that prose- 

' cutors win uaa tha power te 
^ try « second tsme *to make 
H» depth «f feeling behind scapegoata of nalplaaa poltnV 
tha opposing view* waa made cal, religious or racial minotV 
clear hi tha courtroom last tiee and thoaa who differ, who 
Monday. justices Frankfurter do not conform and .resist 

Black, elaborating on the tyranny.** ,, tJ ^ 
written opinion* to their jpral| None as? tkla is as 
statements, exchanged acid 
commanta on each other's 



words* The audience feH the 
emotioni involved. 

Indeed, there la aoma feeling 
among close observer* of the, 
court that the double-jeopardy 
opinions on both sides may be 
an example of pressing strong 
views to unnecessary extremes, 



t procedure, 
who feel But this 
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of fighting eld fights ft* tlujjtton or fairness of government 
sake of argument 

There are thoaa 
[Justice Frankfurter^ opinion 
flakes rather a conceptual view 
-"- enV* treating it al 



a« an abstraction, not asbnalns. 



t the division on tha court 

tvolves personal animosity. It 

oes not These are inteDsc- 

dlfferences, though going 

the Justices' most basle aa> 

iptlons about society. Wok 

the differences obscure 

the large degree of unanimity 

on the Supreme Court on such 

matters as racial diacrimina*{J 



show that the division «nr the 
role of the court? Jn some ques- 
tions of personal liberty 1 
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{fete? today on whs* *e cq: 

Ptered to te three major *on- 

flirting statement* to Justice 

Stewart?* twttmortT ta the 

jfcammlttee. Chairman Eastland, 

Democrat of Mississippi, dealt* 

XNitetf Senators Dirfcaen and 

CiUToH, Democrat af Colorado, 

to examine the brief and advise 

Uke tommittee, : h rv /" 
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-Senator Dlrksen saftd Jtn- 
Stewart wm * "responsive 
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Senator Err^n or other South- ;■ 
Irn JjBilflT* de spite the ir, 
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Keneipp testified before the 

Supreme CgurtTEe a pparency iFUcal Affairs subcommittee of 

fiasTSPSf&lWBftfrity to to the ftefcat* District Committee 

to stop him.~ »\> ■ on a bill to give the Dfatrict 

U tt» fee*** k v Senate sub Cbnunlsskmer* ; authority to 

{■committee was told yesterday commission fecial police of- 

lis the Supreme Court has its f fcers to guard Government Empowered to appoint 

town special police force. ^y'balldinga. .■ ;. ■ \ .& >. l>oIlcemen for Federal 



JAct of Congress k has « 
elusive Jurisdiction orer the 
block on which the court is 
located, right oat to the curbs. 
J. "We feel a Metropolitan 
^^ciiee officer can step « the 
* Court's property only by invi- 
i Ution of the Court marshal* 1 ' 



Since the Commtsslonervlies and departments, 
found lp yejrs a|o they do not paid, this oodd be avoided 1 



have the authority, Keneipp 
said, both the Supreme Court 
and the Library of Congress 
8sat* gotten from Congress the 
right to name their own offl 
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dal IsUris sf (wjlln ^ 
tion* tg the District Kentipp 
said, fn# wtoHr Me*rof>om*n 
police are exduded. He salt 
Indkatiosis are mat 
forthcoming. ^ ^>- 

If the Commissioners 



!ommlssloners would than 
charged with reviewing «ad 
examining candidates fo^ 1 U^ 
spedal poUoai posfe, satt^ 

other things^ to Insure they alba 
i«f good moml character ***' 
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PHW of privacy that Its (Ma*- 
advantage* shottld putweigh Ita 
flue a <rid»n»i4h the, w rA 
fir troth *'<e> cDmhai **Jfc b ] 
11* |J0* *cwrt ha* been 
picking tti wit through the ; 
mase of electronic eavesdrop- 
ping jprtfcms ta( wwwtty, 
Is not ready to consldef this 
wrslon of ' the problem it thte 
time, Justice Douglas wanted 
to renew ttds cage* - " ^ 
/ In another case, the court re- 
fused to review the conviction 
of Clyde Ramond Near who was 
sentenced tt> death In the 195S 
■laying of a Virginia correc- 
tion school counselor. . 
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the agent to record the «m- 1 
v%rsatlon. the fifth Circuit] 
Opart of Appeals said the only 
ftmtlon served by the record- 
tog was to presertea perma-, 
nest and accurate record of 
the conversation. ,* > 

The defendants in this case, 
unlike earlier ones, sought high 
atnu* review oa the ground 
that the electronic device vio- 
lated the Federal Communica- 
tions Act rather than invaded 
Fourth Amendment protection, 
f Zh rejecting that vtsw, the 
appellate court noted; ...„ ■;..<- 
"The Communications ACt 
«oe* a long way to safeguard 
Individual liberty, the right to 
privacy and the insulation of 
tine's home from Big Brotheri 
intrusions of a, police itate. ytt\ 
imc expect to tojOett to ttft^ 
fccreastog danger 'to tbesa 
Tig***" 1 M the electronic lutrt** 
«nttoue* it* development. ; ;.J 



e-f 



H. C. Case Bejeeed 

Near, who baa received more 1 
than a dozen stays of his exe 
cution, was convicted August < 
1959, in Powhatan County uir 
cult Court In the slaying oP 
Barry Steele Chapman in Mr. 1 
Chapman's Quarters at Beau*' 
mont School for Boys. 

Ite 31-year-old truck driver 
iwas accused o? bludgeoning 
; the caseworker to death. 
I In a District case, the Su- 
Ipreme Court refused to cen- 
[*jf*- a^narcotios conviction 
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1v nit' discussion over tin- American 
Har Assoc -ialion's seiii s of lecoui- 
mrialatlons to 'Congress fni lryjsl.it inn 
clanging, limiting, and defining our 
piotcctiuns against internal enemies 
.oul subversion, it was intonated tint 
it is unwise to criticize not only the 
I'.S. Supreme C^urt but Jin of its 
iiilrrpu-t.it ions uf the law There are 
several good answers to this elaim, 
some of which have Wen supplied by 
the Justices of that Court. 

The statement adopted by the 
House of Delegates of the ABA spe- 
cifically disclaimed any general criti- 
cism i if the Court itself or any effort 
to limit the jurisdiction of that Court 
as defined by the Constitution. The 
recommendations of the House of 
Delegates aim to have Congress clar- 
ify its own laws and to assume the pow- 
ers vested in it by the Constitution. 
For the Constitution in Article II, 
Section 3, states that "In all the other 
cases before mentioned the Supreme 
Court shall have jurisdiction, with 
such exceptions and regulations as 
Congress shall make." The only cases 
in which Congress may not "regulate" 
are named in the same section and 
are not pertinent to the '-ases which 
were under consideration. 

THE BAR'S RESPONSIBILITY 



its most significant role. A lawyer is 
something more than a plain citizen. 
He is by tradition and law an officer 
of the c^Hrt and an agent of the gov- 
ernment. To refrain from guidance 
would" be to shirk the bars responsi- 
bility, as a professional association, to 
the public and to government. 

Among the recommendations which 
the House of Delegates has made to 
Congress, three are outstanding: The 
states should be permitted to enact 
and enforce laws to protect the nation 
and its eilizens^eainst subversion, and 
Congress should make clear that by 
enacting its own security laws it is not 
preempting the field; the Smith Act 
of 1940 should be amended and 
strengthened to include not only par- 
ticipation in organized subversive 
groups, but the advocacy of over- 
throwing the government, "or to teach 
the necessity, desirability, or duty of 
seeking to bring about such over- 
throw"; and Congress should continue 



its committees on intern. il security. 
The ABA jeport pom'- <»ut jhe ne- 
ceCsTtV'orsucli legislation because of 
the serious consequences of various 
decisions of the Supreme Court, 
These, in the holy name oi freedom, 
hau" seriousK impeded efforts to in- 
vestigate and legislate against sub- 
versive activity. 

In the debate in Chicago over the 
ABA recommendations some perti- 
nent evidence favoring the report was 
presented by Alfred J. Sehweppe, a 
Seattle lawyer who has labored in- 
definably for years to provide public 
leadership through the bar. His evi- 
dence consisted of statements made 
by Justices of the Supreme Court it- 
self concerning the right and duty to 
subject the decisions of the courts to 
merited criticism. 

VIEWS OF JUSTICES 

Back in WJS, Mr. Justice Brewer 
stated in an address that many criti- 
cisms may be "devoid of good taste, 
but better all sorts of criticism than no 
criticism at all." 

In 1941, Mr. Justice Black said in 
writing for the majority concerning a 
contempt case against The Los An- 
geles Times: "The assumption that 
respect for the judiciary can be won 
by shielding judges from published 
criticism wrongly appraises the char- 
acter of American public opinion . . . 
an enforced silence, however limited, 
solely in the name of preserving the 
dignity of the bench, would probably 
engender resentment, suspicion, and 
contempt ninth more than it would 
enhance respect." 

Dissenting in the same case, Mr. 
Justice Frankfurter nevertheless said: 
"Therefore judges must be kept mind- 
ful of their limitations and of their 
ultimate public responsibility by a vig- 
orous stream of criticism expressed 
with candor however blunt." 

The late Mr. justice Jackson wrote 
in "The Supreme Court in the Ameri- 
can System" that "criticism by the pro- 
fession" is one of the important criteria 
in appraising a decision's "real weight 
in subsequent cases. 

The Court is a responsible, human 
i \ institution. To elevate it above criti- 
■ '■ cism would be to create a tyranny 
- I above the law and above the povern- 
' I ment of wh 
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'WSetI 
BptteWttuntiW 
MDltatkQ «nfer\tt .-taicr a! 
4«M M; Hupecttob -wlUwot * 

/^B* naJortty p|rtnlc fr.Jwrt t- 
Iwr" Ay Jdettae '•fcmattirfter. 
eM m e*senw that th* Fourth 

{Amendment safeguards against 
unreasonable searches Involves 
main ly th« right to be eacur* 
from, searches tot etidence to 
be uped la crmiinal prosecu- 
tions. Otader (he Dcceasf 
protecting public health 
welfare, the Fourth Amend 
not safeguard does not apply 
mm*m snofr at todayi in 
wnich evldetoea was sought to 

{determine whether conditions 
0onf ormed to the health code, 

\- A strong dissent* writen by 
Justice Douglas, declared: 

•The decision today greatly 
dilutes the, right of privacy 
which every homeowner had 
the right to believe waa part of 
oar American heritage. We wit- 
neai to deed an inquest over a 
substantial part off. the fourth 
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**» tow 

that 
denies entrance io 
inspector, * 
ii needed , f.*^ >^ 
"We eaunei do lea* 
true to the command of 
iMUrth Amendment which 
rotects even the lowUeat home 
the land from Intrusion on 
le mere say-so of an official;' 
Douglas said. ■ *' j . 
Justice PTankfurtet to the 
[majority said that "time -4 and 
experience have forceiulry|)judii^ary.niher 



* Dorian aaial 

inspection and ti» meatJSe 
only reason given fqci yi gd^ 
ttftg a warrant was ft* fittoeajp 
odbractenoa/ : * ~?*£r atf. df '; 
Justice Ddoglaa ^ ^fJ^ T 

ta prot«ct> the -dtiawa 
gainst uncontrolled fcfvaatowiot 

nt doea not hike 4a* a*#» 

Mace of refuge *mtt»WaV* 

Justice rxnigdy ett^ai * 




Tela. Room — 

Holloman 

Gandy 






_equlrement oX the 
lecessary ,'for, a 

" PL 



- ptauca irtemitiiig 

Jft&f ' luatlca %ar«n and 
guatcies Black and Brennan 
occurred to the dissent 
r Tl» majority opinion upheld 
a 930 fine Imposed an Aar gn P 
Frank who had retueed toatf 
Mi w hie home e sanitation 
.^Belal Investigating rat.tafes- 
mtton In the neighborhood. 
^Iha inspector had Tiottoed 



;uttve before that privacy wit'? 
invaded. S&fcKjjhowattiat 
all officer* tend t»bf officious; r 
and health' Inspect*! maktog 
bat a case tat crtmiri*} »raea*V 
Lion of the cittern are no «- , 
ceptlon - ... ■ *jL-<j\ '■ ■■ iT^* 
health; a power that would be f "Certainly ffilstt a ; poor cas| 
rreatly hobbled by the blanaet t«r dispensing with .ttoe naetf 

lew a search warrant- Svldencv 
e¥ i_ af° obtain one was abundant/* I 



taiight that the power to In- 
spect dwetliijy placet, either as 
- matter of systematic area- 
-Area search or, aa here, 
treat a specific problem, is 
if Indispensable importance to 
;he maintenance of community 




justice Frankfyrter 1 
ijSi no evidence for afwi—t^ 
Tosecution was sought. -< \ w 

M*. Frank,/ said. J nettee 
rarikfurter, *is simply directed 
4> ojo what he could have beeQt 
ordered to do wlthaut any in-- 
tpecfion, and wliat *a <"«»*; 
properly resist, namely , act aa 
k manner consistent with;, the . 
maintenance of minimum com- 
munity standards of health 
and well-being, including hit 1 
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Justice Frankfurter amid Mr 
's resistance "«n only be 
not on admissible setf- 
ffotection t but on # rarely- 
rotcced, denial, of *ny official 
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fgrtawed 

~Z ywing »m: rwiwi 

attttode or the Catjrt these 

d*>t toward labprrV _ :^ ft.-t 

$ vu rather gurprfaed hy the 

Question. Pot It seemed to assume 

I tist judges sat not to dispense 

"iSfeioe but to administer their 

prejudices. - r ■. 

t Jkny American court to supposed 

f tMe pro-Pint Amendment, pro- 

I Figirth Amendment pro -Fifth 

I Amendment, pro-Fourteenth 

3 Amendment, and eo on. For It 

f Is .the Constitution the Judgt««*e 

? itora to defend, tout it to some- 

- what shocking to hear that an 

1 American judge to supposed to he 

I prh or against anyone who standi 

I he?ore him for Justice, - y r - 

I ^he legislature of course panes 

la$s that are pro Or against oar- 

tiflb groups. Judges, however, who 

efgaroe these few* according to 

their terms cannot fairly have at* 

auted to them the partia&fe of 
le who passed the^lawi. It Is 
tke* very essence of a government 
or laws that the predilections of 
judges not oarry the day, that the 
law as written by the lawmakers * 
t* applied equally to aH l^Jito J 
had assumed to be elementary. I 
likewise assumed that the pro** 
visions of our Constitution had the > 
tame scope for everyone* Bui' 
*fter being questioned by the 
you^fg student and after reading 
«ome commentators who proclaim 
that at least in security cases the 
fjourts should use an abbreviated 
1 form of due process of law, I won- 
i dared if the hysteria of a few had 
not made new demands on us. ' I. 
recalled Hutheeatng *» book on Bed . 
"China entitled Hie Oseat Peace, 
where ha describes a trial of so- 
«aHed countet-revolutionarles. The 
victims stood with their eyes to 
ttie ground, their hands behind 
3their backs! Long^streaiaers hung 
^•vejr their shoulders reaching to 
their feet and proclaiming them 
to be criminals and traitors. 1*0 
;:c?nM.'jir= *»,1?rav? ^t ttttrV 
wupted by the crowd whi< 
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AOjChanoa to reply to the charges^ 
**fe* moral Is: *Ifcose whom the 1 * 
puoflc cond emns the judges irti fm M 
exaspte Certainly, that to not the" 
kind of justice America wants even 
whsn the courts deal with peopM 
'as despised here as "counter revo- 
lutionaries" are despised in Com- 
munist lands, --v. ' **.;'* 
Beady In our ^ilstoky John 

A ^isastiss ef Hit Ses* tew Cm 

to sVtocttne tee note ef ell 

] fro be ceedemned oefy fsr 

j #« estf set far waet teey ttiat sr e* 

' Utvft was ceatetned 1 fa s rvceat ■seech 

*av Jestks Defies a* As Cornwall 

Uejversity Lev Renew smear, leteefe 

It it • frank, tfmpk etscaitle* of torn* 

repeat ceetrerereieJ "escsiftT ds-^i 

svtoaSf f n# )esf k repfeeeoeg sees • 

tat ewjer sort ef tie edeVess 

1 ; -' ^ i. ^ 

et*tf» presidm/oW the trial" 
Avon Burr, an alleged traitor* { 
deplored "any attempt v *>*'*»[ 
prejudice the public judgment . 
avid to try any person /,»-, Isjr] 
public feelings, which may be 
and often are artificially excitedJ 
against the Innocent, a* wan **,! 
the guilty ... a practice not less 
dangerous than It J* criminals 
Ifcia to a fesson in Americanism 
that needs to be taught over and 



t» the citato __ 

reachlAg officials. Abuse 

*, auv e mmth t is an till , ^ 

Ttiose who drafted the Oonattto* 
** and BU of Bights bad per* 
steal experience with attorney 
als, puhhc prosecutors and 
judges who were wfflmg i§\ 
■sbs shortcuts to carry out Mr 
jrffl of a king. Our fc^ T 

■bet that a majority in a T . 1: 

Jeratic society could os as tmaK 
M is any king, ** tfc^-^inii 



dural safeguards ^ 

to prevent overreaching 

„ Is, to lmmuniae trials * 

Iblic hytterm, to make the 
lal in Ainertc* -a calm* oh 
Vajr* *ot : a spectaoaiL * \ 
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t It Is difficult at times for peopls' 
■» realise that the despised ml* 4 
borlties in our midst are entitled 
■fee equal Justice under law. It U 
easy to take the accusation as 

the* proof and 1e> s^sjiii those 

^ho are charged with such un- 
speakable crimes as sedition of 
"espionage, ret! we know from - 
experience ttiat if shortcuts are 
ttaken av-to sosae cittoens, a preoe* 
^tont is established that lowers the 
jBoral tone si the law and da^f 
i|v^it Other minorities become* 
jne next victim as the breakdown 
r*4 nur safeguards and gn arante er 
"Mp » V* '> i d L ' \ ." 
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-H 1s SjfrSTajSs^ *Si 

j I. ' vi^^m *j>osHt ^eswa naya |g|' 
wfany friniigs fe lttake w matter* 
*f .procedure 111 tases tovolvtasfS 
• the so^aHed "s*b*rsivs ,- flhortd^ 
the regulations of an agency be * 
suspenfcd and the agency sHomd f 
1q act lawlessly merely ' 




the presumption of 
denied those who 
mlt offenses against tt» security 
«f the Nation? Whit kind of 
pottoe should ji dttan teve :te- 
fore he 4s charged and convicted 
of contempt either of the court* 
«r of Pttgnsa t Contempt fe a 
arimfrial <tffens*« Should that no-4 
ttee >e ** definite as' the notfc* 
or wmrnln* require! i* the oss* : 
W other jtfunsat itiitlim IS ilmiil^/" 
embedded In bar concepts "of due 
process J>p£h where Inert? encU 
property an tiwoJved* There is 
sometimes pressure to lower tfm 
standard *rtien security cases are' 
before a court .. # * v r \ 
! Tfcftt can be no jhore 
tint fhse befora aor court 





iecurl^. Yet 

-_^_^. , w _^ jsve Occasions - ■*■ 

such great oppression In days be- > 

fata tot Constitution that the 

. framers established special salt-; 

guards- Jtar, their, prosecution^ 

*freaaon--ffbc moat heinous of aB 

crimcj— ha* * peculiarly high 

, standard <tf proof written into 

* Article in, Section 3 pt the Con- 

.stitution, .At definition supplies 

> "hard test" (Haunt vs. United 

tBtatei 330 TJl 8. «JU 04) to avojd 

the evils of prosecutions for such, 

illusory and dangerous cfcarpes ft* 

-compassu^ - ' , a ruler 1 * death. 

Cramer va/ United States, SSI 

[ ^be philosophy aC our we©, 
! of laws was that me» and women 
>e«s Jto be prosecuted for overt 
acts, not tor their idea*. This «k 
qidrtmeot has had a long history, 
The tarrlhk trials of lbs InoussW 
tton were tnainly concerned wltfe. 
matters of dogma and beget nofc 
wUkL^Mpet against the Chris- ( 
,iian friths — " ' 



WhsotheTBI was 
t-oaUed Bed lUWs 
lamefuUy arresting many 
mt people m a vast <J« 
there was a cmreol saytoa, 
liberties? «o is your old i 
TOat slurring comment stung ! 
w lash tt the time fend ttngafl 
«ie of our moat melanchol y «gggg 

1 made America the symbol of to- 
.Menace to Europe and A da* *g# 
On travels abroad one al* *4I| 
to new perspective the nwT eCjP 
Jkdiclaiy In a troubled worVt 
^ • even the 

inrma, India and Israel andj 
1 vfl see how Judges are great i 
over which (ha waves of f 
teeak. They stand their 
times of storm and stress, lawy dfr 
not become agents of p«ubito*paiH£ 

Often there are m 
society that want oourts 
agencies of retribution, not 
pensera of Justice. R is 
those groups that the b 
opposed. It Is to them that tt*. 
bar should extend lectures filg 
rliiBCf to the true Americanism 
of our Constitution and 
Bights, The educational 
must reach every public 
ovary clsjsroom. tt must 
jmasfee to «ach generation 
in America t man Is to ha 
tfcmnad only fer what he 
ssrfier *m b*J6 ~ 




oannot 
f^opttog 
tans? shortcut 

an awful precedent Tlie . 
may be a dyad-to-tlie^wesA \- 
l«unlst today. Tmono* %a 
who «u> tasyja^ - 

or one ^ho *~~ 
j^osona^dv- 
seg r ega tlcn w tt* 
this tactic la i 
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•h Coo*nu*tst , „ 
eve? taken - titer ji tlemocra' 
In tGrrala, a 
the 

tory in world history . Bat that, 
..A young democracy; and tfaeri 
»n special grievance*, todudlnT 

r Mr s#bogu \ tti Cdahm&tfAF 
have been able ta take over*,ni- 
^oa by force and vitfenoe dtffar 
under <*» of two ooodltiom. PUpt 
are situations like China where 
grievances and sufferings piled 

x Wfht where morale dropped low, 
and where there were no demo- 
cratic means to effectuate re*! 
Anna. Blood* action seemed the 
*hly w *ut, Bwond ar^tboat. 
instances where ^Communist I*arty 
members were propelled Into pod- 

wnnw '■■■■Wvia imarnpmk fft 
an army from a neighboring Com- 
munist country. ^ .> 

Faith In America te fatth In her 
tree institutions or It U aothlng. 
The Constitution we adopted 
' launched a daring and bold -ax-* 

(' feerfment It was bold and dar- 
ing because under that compact 
iwe agreed to tolerate even idea* 
l i*e despise. We also agreed never 
M* proeecnte people merely tor 

i their Ideas or beliefs, ■ ; > 

v. - - 

; We lawyers should be more alert 

;*o these infringements than other 

otftteens who may not be bo well 

• trained In history and- political 

science, We should know that 

'total security is possible only in 

£* totalitarian regime, Then a& 

* elassrooms can be petrolled, all, 

i professors tested for unorthodox?* 

the press censored, and radio and 

< television scripts edited so that 

there will be no Ideological strays 

f > in America. Then judges can be 

-hand picked ti carry, out orders 

and removed tt they fall to obey* 

1 -Then we will have "security" to 

""the Communist sense of the term. 

ftSut we will have lost that pasUon 

ffor freedom which has made 

America the great Inspiration qU 

oppre ssed j ieotfe (ft* world gra ft 
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tfcart **s 
Justice John Marshall and Ins \ 
Thome* Jefferson. But Is It? In my 
ion, this battle liuyw j » Court j 
from any other In < 
fa ~ch pc*rt 
the Federnl judklary In cur governmental ays- 3) 
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at the 



ft property 



^puvft always been a matter of debate then 
notable p ert soa when the Supreme Court 

e a leading political Issue, and prompted c 

^najgns by powerful blocs In Congress to 

ecits 







Jf ^Hfl yens MM W mod 1ttl~4S saw 

f against the Ce«n*s nrterf arenoe wtth state 
I tfou of banka Jtand titles, companies and 
f jarte of the mcrcantlk establishment 
:-■ - A f g > , * log^a* £**■* with the Court** taw*** 
te^mwery as a prop e rty matter and the 
C the etaus system 1900 the economics of the Wf^L. 
North and South., The years 189o-lftl2 were markdJIJtV 
protests against the Federal Judiciary's mwihv ^ 
corporate en t e rpris e from both state and . 

labor xemtfcnw. Finally, 1*M*I7 centered on' w 
iJjfta Supreme Courts barriers to social welfare ■— - 
L jUation and %» national manag ement of the 
Hptkinal corporate * 
Tapo^cifm 
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gtattechanotacoftte 

1 taftedptrtesL WMetajtSuprtmeCoarti s 

2 Justice* Vinson aa* Warn* he* ** <m ai^pJM^ 




GooHt ****» the) da< 

Ife matters director atfectjaff 
*, . lelatfcus, aatft-tniar and tea issue*, tha Wi 
j£: Court ha* been simply aa aatadator at tftt'Mtt 
^o in 

of property a 
with natter* ** liberty aa* ajaallto 
the outcome ^o* disputed cwv te tfttt 

could <h> with th^ pto^ **& 



v-#.u. 



ra j > ii ^ *y» * ***** 
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» party-la* * 
eaaly, * 
eela, fc|«i *ad HoeeevaH lei 
the Mfc «f theftr pait^ fatth* 
fas *«**■** the ******* Ja> 
party 



a 



a. ****«•» at j****** mi *t| 
*■*» jib fian **■■■*»■» j 



IApubtte utility boktfag com panic*, the 
fait Keener syndicate leadi 

i lr J1 1gjr lindeaaai, rapist* 
." '■ I Ipton* *ci «i* *e T «* disloyalty* 
,. J. » Accompanying this shift to tha 
mm I aa equally fondameBtal shut la the 
^M A attach mad defead the Jwttdaty, 

I fc Cat spokesmen tor 
^B | ftam JetfersonianatoNaw 
B ? Oh Sttp^naa Oowt They <fta sa aa, 
H If Win! theory that the Q«rt wast W _ 

■ §>*,tti*J I W 



p^e^eaa aha satavai aa> 
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"the ^. .*rit^»w» 

stay out of ttts campaign- 
0» the Osurt **snd upon 

flBi AUlSdual CdUrt^- 

te tbe^popaletion, to 
defend * a*»mat «b* nonbunV 
'"*eee tott eSivali vsst A* Con- 
_ T __ 1_ U68 
the Oo«rt*s oritfcs ex* 
«n few* tmihi» 
tntrnwcftte ttouth- 
«m» tutf Southera uolttieal 
inw iii Coiigress) to feed 
.. Jfcs drive, the Court hi faced 
with mon Has & tenporery 
found of dissent, *-■.-" 
j '^ On tta* other hand; It would 
e mistsJts to underestimate 
strength erf the Court's de- 
In the new political 
^„ r _„ . of post-World War 
America. With the bnpor- 
4anc* of Negro voters eon- 
atanily growing m urban poh- 
/tte outside the Booth, and 
.with white groups such as 
Jaws continuing to identify 
thezuselve* strongly with the 
*-agoN segregation Issue, the 
Court's equality decisions are 
2hety to be supported not just 
jhw liberal groups but by the 
- urban machine leaders of *Oth 
JiW political parties, ^V 

THINK the CooK has a 
„ v rockier road for Its 
.^ decisions, and ft would 
be at an surprising to see 
ress reverse several spe- 
nthngs such as' those 
with the Smith Act, 
poHcy *r state aedl- 
«*«laws. Even on the liberty 
aide, however, the Owrt Is not 
jfttogether 

careful scrutiny 
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DO«* Ma to «tM the 

toft MJIOB ttot ^gta rndntot 

aide rales thai future "ef the 
nfesent ecsrfnet over judicial 
reviewi *Much wOr depend an 
how wisely and well the jus- 

when they cjjoose to Intervene 
and when to leave hwoes to 
the political branches of gov- 
ernment, and whether the 
Court i displays * that baste 
craftsmanship m opinions 
without which a judge appears 
naked to those who do not 
agree with the results in esses. 
The debate will also be af- 
fected .by many .factors not 
under the control of the Jus- 
tice* aft all, such as w 
the nation can Una! a 
dent who undetntands *bat 
the Justices tHjgugl, 
will place the prsSt%s. wfihe 
White ^—~ 

Court's 

I ***" 

I firmly filed* In tt»< 

the utterventfofah 

there ^ts the ttiess^ _ 

high national P#Et; an* fete- 1 

jnoting liberal 

them onward. Fj 

who lean townrdj 

restraint there 

peUlng factors, [ 

the prestige of ; 

veaBse that t^P** 

draw bach fronr ft 
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■at o r the futu re, oayj 
eases ettaar. French! 

are*ot the f^st to 

ital attacks, but 

wiB have to fmd 

path to success % 

rith ^tataaT issoel 

have replaced properti 
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* a*»ue^ *te* . tfte 4*ocMixig5| 
ittd not icosfd with Hit depart- 1 

L V*fcdeed» jSs^ ss*ni gestned to 
«e otrt of its way to find a 
flaw thai ted not been jointed 
up In briefi and argument*. 
* TbU wa* failure of the hear- 
ing board to aUow Mx. Vtterelli 
taeonfront and cross-examine 
» "nonconfidential" Informant 
who bad made damaging 
statements against hioa. . 
- The opinion made clear it 
we* not ruling on tte use of 
Confidential InlormaUoto. But, 
s this case, the name of 
tige Informant was mentioned, 
arobably inadverteoW, by tbe 
Rearing officer, < "*■..-■: 

Thia, la tbe eyes of the 

4ourt, negated any "possible ln- 

lerence that the *er»on, was 

Idered a 'confidential in- 

. identity**** 

to keep ecenst* * *-'* 

Vaflm to can inch a non- 
confidential informant lot con- 
fttmution and eross-exanilna- 
1km was a violation of the Sec* 
retary's own regulations, Ilia, 
toajority opinion, written Aff 
Justice Harlan, field* ^ 
4 Hie opinion also quoted Hb- 
Orally from the transcript to 
sjtao* that tbe hearing devel- 
oped *toto a wide-ranging in* 
stofeltton into this man'i aduca- 
1 atonal, social and political be* 
^teXs, encompassing even a 
Jtkm ~s to w hether " 




K^nw not clear that aB 

an the satae specific instances 

srf vttatfenv as otsai to Use 

The court to tbe past nas 
invalidated dischargee en the 
ground that administrative 
regulations had been violated. 
But the court neve* had indi- 
cated such a close and detailed 
scrutiny of a hearing procedure. 

Mr. Vttarelli had been 
ployed by Interior teaching arts 
and crafts to natives on a 
South Pacific island. In 19M 
, he was accused by tte depart* 
'flentAff, among other thing*. 
-sympathetic association" with 
tjbrt*Zpamxis Urfked ta coat- 
fiunlsTb and M having cob* 
«ealed from the Government 
the extent of such association* 
Following a hearing, he was 
dismissed as a security risk* ■■ 
* After a Supreme Court ruling 
that npn - sensitivf positions 

' BeSffity Ac% a*, Vttaj 



seei& aJsV , 
lew ce^wsnL 



tenbt4Moe%al!*tti^ 

the e oayarrw es ^ff VnstSees 
ClaA, TOtttkar and Stewart 
held that whfle the original dis- 
missal was inva-W. the second 
action sw the Secatary was a 
separate move and within the 
Secretary's powers. 

Under the ruling, Mr. VitareDi 
la entitled to be reinstated la 
his position and given time to 
try t* oualtfy for civil service 
status since bis post has since 
been placed under C8C protec- 
tion/ ;.. *^~^ ': . f 'rcyV 

Other aatlosk IV tte court 
yesterday; '-. *--.- — * ■ - • ^~- 
District Insanity ftsat \ 

Tbe court refused to review 
the case of John D. £«ach who 
asserted Sis being held tfle* 4 
gaily to flt jauabeths Hospital 
sskder e^ajtftJMe court ruling; 
- Left tn£*waVt*e aw 
ruling that UatiLiemm 
^o the hospital after lie 
acquitted of a crime *v n 

- lnsanlur can be kept there 
tause "*& may in the resssjay* 
able future be dangerous, |p 



\ 





N«w York Post 

Tfa* N»w York Tlm«« . 



Worker . 






Cbe^e^eader. 
*-$& Wa» Street Journal . 

-*??. — 



Date. 



SOJUiuowJiiT 



WOT RECOftDfiU 
JttTjUN 10 ^9 




JUN2 



1959 






